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PATENT EXTENSION 


FRIDAY, MAY 4, 1956 


Unrrep States SENATE, 
SUBCOMMITTEE ON Patents, TRADEMARKS, AND 
CoryrIGHTS OF THE COMMITTEE ON THE J UDICIARY 
Washington, D. 0. 

The subcommittee met, pursuant to notice, at 10:40 o’clock a. m., 
in room 424, Senate Office Building, Senator Joseph E. O’Mahoney 
(chairman of the subcommittee) presiding. 

Present: Senators O’Mahoney (presiding) and Dirksen. 

Also present: Marcus A. Hollabaugh, chief counsel, subcommittee ; 
Robert Kilgore, member professional staff, and George S. Green, 
member professional staff. 

Senator O’Manoney. The subcommittee will come to order. 

We are assembled this morning to consider H. R. 2128. I will ask 
Mr. Green to read the bill into the record in the first instance, because 
I think it is important that everybody who desires to testify about it 
shall have in mind exactly what the bill proposes to do. 

Let me say that the hearing was postponed, as everybody knows, be- 
cause of the unfortunate death of Senator Barkley, and the obligation 
which many of us felt to attend his funeral services. I felt that 
obligation because I served with him throughout his period of leader- 
ship in the Senate and his period in the Vice-Presidency. 

And so it was necessary for me to postpone this hearing and two 
other hearings. I shall, therefore, ask the witnesses to comply with 
the suggestion which has been made by Mr. Green: that statements 
of opinion be filed, statements of fact be filed, so far as possible, and 
that when you are called to the stand you proceed as summarily as 
possible to state the point at issue as you see it. 

' In seer that the point be made clear, I am asking Mr. Green to read 
the bill. 

Mr. Green. Mr. Chairma.,, this is the time set for hearing on H. R. 
2128 and S. 116, presently before the Congress. [Reading:] 


To authorize the extension of patents covering inventions whose practice was prevented 
or curtailed during certain emergency periods by service of the patent owner in the 
Armed Forces or by production controls 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That (a) if at any time during any of the 

periods specified in subsection (d) of this section— 

(1) the term of any patent of the United States including time during 
which any individual or individuals, owning solely or jointly with his spouse 
or their spouses the entire interest in such patent, was or were performing 
honorable service on active duty in the Army, Navy, Air Force, Marine 
Corps, or Coast Guard, which service prevented or substantiall, curtailed 
the normal use, exploitation, promotion, or development of the patent; or 

(2) the normal use, exploitation, promotion, or development of the inven- 
tions described and claimed in any patent of the United States was prevented 


1 













2 PATENT EXTENSION 


or substantially curtailed by any order of an agency of the Government pro- 
hibiting or limiting the production or use of any class of machine, articles, or 
materials, or the use of any class of processes or formulas; or 

(3) to further the interests of the United States of America, the owner of 
such patent has heretofore granted a license thereunder to the United States, 
or to manufacturers, producers, or contractors authorizing them to produce 
or furnish goods or services for or to the United States, without payment of 
royalty, or at a nominal royalty, such license having been granted by such 
owner to promote any war effort, or any program of rearmament or prepara- 
tion for the national defense, in which the United States has been engaged 
since the invasion of Poland by Germany on September 1, 1939; and since 
September 1, 1939, under the authority of such license, the United States, 
or manufacturers, producers, or contractors furnishing goods or services to 
the United States, have made substantial use of the invention embodied in 
such patent in the production or furnishing of goods or services for or to the 
United States, such use of said invention having been of material assistance 
and benefit to the United States in connection with any war effort, or any 
program of rearmament or preparation for the national defense, which grant- 
ing of a license prevented or substantially curtailed the normal use, exploita- 
tion, promotion, or development of the patent ; 

then the term of such patent may be extended in accordance with the provisions 
of this Act. 

(b) The period of extension of a patent under this Act shall be a further term 
from the expiration of the original term as follows: 

(1) In cases where the only grounds for extension are those described in 
subsection (a) (1) of this section, the further term shall equal twice the 
length of the active service during the applicable period or periods specified 
in subsection (d). 

(2) In cases where the only grounds for extension are those described in 
subsection (a) (2), the further term shall equal the time for which (during 
the applicable period or periods specified in subsection (d)) the practice of 
the inventions described and claimed in the patent was prevented or substan- 
tially curtailed as set forth in subsection (a). 

(3) In cases where the only grounds for extension are those described in 
subsection (a) (3), the further term shall equal the period during which the 
initial license granted by the owner of such patent, without payment of 
royalty, or at a nominal royalty, was in effect between September 2, 1945 
and April 29, 1952 for licenses granted during the national emergency of 
1939 (proclamation numbered 2352) or between July 26, 1953 and the effec- 
tive date of this Act for licenses granted during the national emergency of 
1950 (proclamation numbered 2914). In no event shali the period of exten- 
sion hereunder be greater than the period during which the normal use, ex- 
ploitation or development of the patent was prevented or substantially cur- 
tailed. 

(4) In cases where grounds for extension exist under more than one 
paragraph of subsection (a), the further terms designated in this subsection 
(b) shall not be cumulative but shall be determined under the applicable 
paragraph of this subsection (b) which results in the longest extension. 

(c) If the ownership of the patent at the time the circumstances, described 
in subsection (a), which qualify the patent for extension, first arose, is different 
from the ownership at the time of the filing of the application for extension 
under this Act, such application shall be acted upon only if the owner or owners 
at the time such circumstances first arose (or their legal representatives) have 
joined in such application. 

(d) The periods during which one or more of the circumstances described in 
subsection (a) (1) or subsection (a) (2) must have occurred in order to qualify 
a patent for extension under this Act are as follows: 


(1) The period beginning December 7, 1941, and ending September 2, 1945. 
(2) The period beginning June 26, 1950, and ending July 26, 1953. 

(e) For the purposes of this section, a reissue patent shall be considered to 
be the same patent as that which it supersedes. 

Sec. 2. (a) On the filing of an application for extension of the term of a 
patent hereunder, together with such information as may be required by the 
Commissioner, and upon payment of such initial fees as the Commissioner 
may from time to time prescribe, the Commissioner shall publish a 
notice thereof in the Official Gazette of the Patent Office. Within sixty days 
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from such publication any person may oppose an application for extension by 
filing with the Commissioner a notice of opposition thereto stating the grounds 
therefor, which shall not include any charge that the patent is invalid. If a 
proper notice of opposition is filed and payment is made by the opponent of such 
initial fees as the Commissioner may from time to time prescribe, the Commis- 
sioner shall set a day for hearing and shall give not less than thirty days’ notice 
of such hearing to the parties in interest. Upon the hearing the parties in inter- 
est shall present such evidence as they believe is relevant and such other perti- 
nent evidence as may be required by the Commissioner. If, from all the evidence 
presented before him, the Commissioner is satisfied that a patent should be 
extended in accordance with this Act, he shall grant such extension. The Com- 
missioner shall fix the total fees (not exceeding $150) to be paid by each appli- 
cant for extension of the term of a patent hereunder and the total fees (not 
exceeding $50) to be paid by each opponent to an application, the specific amount 
of all such fees to be determined according to the-work of the Patent Office 
required in processing the application or in hearing an opponent thereto, as 
the case may be, and the estimated cost thereof to the Patent Office. 

(b) The Commissioner may establish rules and regulations for the conduct 
of proceedings under this Act. 

Sec. 3. Any application for the extension of the term of a patent hereunder 
shall be filed within one year from the effective date of this Act except for 
applications which are filed under subsection (a) (1) of section 1, which appli- 
cations shall be filed within one year from the effective date of this Act or within 
one year from the date of the applicant’s honorable discharge from service. 

Sec. 4. The Commissioner shall issue a certificate evidencing the granting of 
an extension hereunder. A notice of the granting of an extension shall appear in 
the Official Gazette of the Patent Office. 

Sec. 5. Upon the issuance of the certificate of extension, said patent shall have 
the same force and effect in law as though it had been originally granted for 
seventeen years plus the term of such extension, except as otherwise provided 
herein. 

Sec. 6. Except where the owner of a patent extended hereunder was entitled 
to royalties under said patent (whether or not such royalties were received or 
waived) for any class of machines, articles or materials, or for the use of any 
class of processes or formulas, produced or furnished exclusively to or for the 
benefit of the United States, or used exclusively by or for the benefit of the 
United States, no patent extended under the provisions of this Act shall serve 
on a basis for any claim by reason of manufacture, use or sale by or for the 
United States during the period of extension, and the rights of the United States 
shall remain in all respects as if such patent had not been extended. 

Sec. 7. In the event that an extension is not issued until after the date of 
expiration of the original term of a patent or reissue thereof, the extension 
order shall provide that any vested rights arising out of the actual manufacture, 
use, or sale of the invention covered by the patent so extended, which took place 
after the said expiration and before the issuance of the extension order may 
continue during the remainder, if any, of the period of the extension upon such 
terms and conditions as the Commissioner may prescribe, including the payment 
of reasonable royalties, providing the person or persons claiming such vested 
rights, establish such rights to the satisfaction of the Commissioner upon a 
hearing. 

Sec. 8. In any action for infringement after the expiration of seventeen years 
from the grant of the patent and during the period of such extension, the de- 
fendant may plead and prove that any material statement of the application for 
extension required by this Act is not true in fact; and if any one or more of such 
statements shall be found untrue in fact, judgment shall be rendered for the 
defendant, with costs. 

Sec. 9. If any party in interest for an extension is dissatisfied with the de- 
cision of the Commissioner or of any board established by the Commissioner for 
the determination of applications for extensions, he shall have an appeal to 
the United States Court of Customs and Patent Appeals, or suit in the District 
Court for the District of Columbia, as provided in the case of applications for 
patent. 


Mr. Chairman, I ask that the notice be inserted in the record with 
relation to this hearing, notifying all of the coming hearing. And 


at this time I should like to place in the record a copy of the bills, 
H. R. 2128 and S. 116, and a copy of the notice. 
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Senator O’Manoney. It is so ordered. 
(H. R. 2128 and S. 116, and the notice of hearing are as follows :) 


[H. R. 2128, 84th Cong., 2d sess.] 


AN ACT To authorize the extension of patents covering inventions whose practice was 
revented or curtailed during certain emergency periods by service of the patent owner 
n the Armed Forces or by production controls 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) if at any time during any of the 
periods specified in subsection (d) of this section— 

(1) the term of any patent of the United States including time during 
which any individual or individuals, owning solely or jointly with his spouse 
or their spouses the entire interest in such patent, was or were performing 
honorable service on active duty in the Army, Navy, Air Force, Marine 
Corps, or Coast Guard, which service prevented or substantially curtailed 
the normal use, exploitation, promotion, or development of the patent; 
or 

(2) the normal use, exvioitation, promotion, or development of the inven- 
tions described and claimed in any patent of the United States was pre- 
vented or substantially curtailed by any order of an agency of the Govern- 
ment prohibiting or limiting the production or use of any class of machines, 
articles, or materials, or the use of any class of processes or formulas; 
or 

(3) to further the interests of the United States of America, the owner 
of such patent has heretofore granted a license thereunder to the United 
States, or to manufacturers, producers, or contractors authorizing them 
to produce or furnish goods or services for or to the United States, without 
payment of royalty, or at a nominal royalty, such license having been 
granted by such owner to promote any war effort, or any program of re- 
armament or preparation for the national defense, in which the United 
States has been engaged since the invasion of Poland by Germany on Sep- 
tember 1, 1939; and since September 1, 1939, under the authority of such 
license, the United States, or manufacturers, producers, or contractors fur- 
nishing goods or services to the United States, have made substantial use 
of the invention embodied in such patent in the production or furnishing of 
goods or services for or to the United States, such use of said invention 
having been of material assistance and benefit to the United States in con- 
nection with any war effort, or any program of rearmament or preparation 
for the national defense, which granting of a license prevented or sub- 
stantially curtailed the normal use, exploitation, promotion, or develop- 
ment of the patent ; 

then the term of such patent may be extended in accordance with the provisions 
of this Act. 

(b) The period of extension of a patent under this Act shall be a further 
term from the expiration of the original term as follows: 

(1) In cases where the only grounds for extension are those described in 
subsection (a) (1) of this section, the further term shall equal twice the 
length of the active service during the applicable period or periods specified 
in subsection (d). 

(2) In cases where the only grounds for extension are those described in 
subsection (a) (2), the further term shall equal the time for which (during 
the applicable period or periods specified in subsection (d)) the practice of 
the inventions described and claimed in the patent was prevented or sub- 
stantially curtailed as set forth in subsection (a). 

(3) In cases where the only grounds for extension are those described 
in subsection (a) (3), the further term shall equal the period during 
which the initial license granted by the owner of such patent, without pay- 
ment of royalty, or at a nominal royalty, was in effect between September 
2, 1945, and April 29, 1952, for licenses granted during the national emer- 
gency of 1939 (proclamation numbered 2352) or between July 26, 1953, 
and the effective date of this Act for licenses granted during the national 
emergency of 1950 (proclamation numbered 2914). In no event shall the 
period of extension hereunder be greater than the period during which the 
normal use, exploitation or development of the patent was prevented or sub- 
stantially curtailed. 
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(4) In cases where grounds for extension exist under more than one 
paragraph of subsection (a), the further terms designated in this subsec- 
tion (b) shall not be cumulative but shall be determined under the appli- 
eable paragraph of this subsection (b) which results in the longest ex- 
tension. 

(c) If the ownership of the patent at the time the circumstances, described 
in subsection (a), which qualify the patent for extension, first arose, is dif- 
ferent from the ownership at the time of the filing of the application for exten- 
sion under this Act, such application shall be acted upon only if the owner or 
owners at the time such circumstances first arose (or their legal representatives) 
have joined in such application. 

(d) The periods during which one or more of the circumstances described in 
subsection (a) (1) or subsection (a) (2) must have occurred in order to qualify 
a patent for extension under this Act are as follows: 

(1) The period beginning December 7, 1941, and ending September 2, 1945. 

(2) The period beginning June 26, 1950, and ending July 26, 1953. 

(e) For the purposes of this section, a reissue patent shall be considered 
to be the same patent as that which it supersedes. 

Sec. 2. (a) On the filing of an application for extension of the term of a 
patent hereunder, together with such information as may be required by the 
Commissioner, and upon payment of such initial fees as the Commissioner may 
from time to time prescribe, the Commissioner shall publish a notice thereof 
in the Official Gazette of the Patent Office. Within sixty days from such pub- 
lication any person may oppose an application for extension by filing with the 
Commissioner a notice of opposition thereto stating the grounds therefor, which 
shail not include any charge that the patent is invalid. If a proper notice of 
opposition is filed and payment is made by the opponent of such initial fees as 
the Commissioner may from time to time prescribe, the Commissioner shall 
set a day for hearing and shall give not less than thirty days’ notice of 
such hearing to the parties in interest. Upon the hearing the parties in interest 
shall present such evidence as they believe is relevant and such other pertinent 
evidence as may be required by the Commissioner. If, from all the evidence 
presented before him, the Commissioner is satisfied that a patent should be 
extended in accordance with this Act, he shall grant such extension. The Com- 
missioner shall fix the total fees (not exceeding $150) to be paid by each appli- 
cant for extension of the term of a patent hereunder and the total fees (not 
exceeding $50) to be paid by each opponent to an application, the specific amount 
of all such fees to be determined according to the work of the Patent Office re- 
quired in processing the application or in hearing an opponent thereto, as the 
case may be, and the estimated cost thereof to the Patent Office. 

(b) The Commissioner may establish rules and regulations for the conduct 
of proceedings under this Act. 

Sec. 3. Any application for the extension of the term of a patent hereunder 
shall be filed within one year from the effective date of this Act except for appli- 
cations which are filed under subsection (a) (1) of section 1, which applications 
shall be filed within one year from the effective date of this Act or within one 
year from the date of the applicant’s honorable discharge from service. 

Sec. 4. The Commissioner shall issue a certificate evidencing the granting 
of an extension hereunder. A notice of the granting of an extension shall appear 
in the Official Gazette of the Patent Office. 

Sec. 5. Upon the issuance of the certificate of extension, said patent shall have 
the same force and effect in law as though it had been originally granted for 
seventeen years plus the term of such extension, except as otherwise provided 
herein. 

Sec. 6. Except where the owner of a patent extended hereunder was entitled 
to royalties under said patent (whether or not such royalties were received or 
waived) for any class of machines, articles or materials, or for the use of any 
class of processes or formulas, produced or furnished exclusively to or for the 
benefit of the United States, or used exclusively by or for the benefit of the 
United States, no patent extended under the provisions of this Act shall serve 
as a basis for any claim by reason of manufacture, use or sale by or for the 
United States during the period of extension, and the rights of the United States 
shall remain in all respects as if such patent had not been extended. 

Sec. 7. In the event that an extension is not issued until after the date of 
expiration of the original term of a patent or reissue thereof, the extension 
order shall provide that any vested rights arising out of the actual manufacture, 
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use, or sale of the invention covered by the patent so extended, which took 
place after the said expiration and before the issuance of the extension order 
may continue during the remainder, if any, of the period of the extension upon 
such terms and conditions as the Commissioner may prescribe, including the 
payment of reasonable royalties, providing the person or persons claiming such 
vested rights establish such rights to the satisfaction of the Commissioner upon 
a hearing. 

Sec. 8. In any action for infringement after the expiration of seventeen years 
from the grant of the patent and during the period of such extension, the de- 
fendant may plead and prove that any material statement of the application for 
extension required by this Act is not true in fact; and if any one or more of such 
statements shall be found untrue in fact, judgment shall be rendered for the 
defendant, with costs. 

Sec. 9. If any party in interest for an extension is dissatisfied with the deci- 
sion of the Commissioner or of any board established by the Commissioner 
for the determination of applications for extensions, he shall have an appeal 
to the United States Court of Customs and Patent Appeals, or suit in the District 
Court for the District of Columbia, as provided in the case of applications for 
patent. 

Passed the House of Representatives March 7, 1956. 

Attest: 


RaLpuH R. Roszerts, Clerk. 


[S. 116, 84th Cong., 1st sess. ] 


A BILL To authorize the extension of patents covering inventions whose practice was 
prevented or curtailed during certain emergency periods by service of the patent owner 
in the Armed Forces or by production controls 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) if at any time during any of the 
periods specified in subsection (d) of this section— 

(1) the term of any patent of the United States including time during 
which any individual or individuals, owning solely or jointly with his 
spouse or their spouses the entire interest in such patent, was or were 
performing honorable service on active duty in the Army, Navy, Air Force, 
Marine Corps, or Coast Guard, which service prevented or substantially cur- 
tailed the normal use, exploitation, promotion, or development of the 
patent; or 

(2) the normal use, exploitation, promotion, or development of the in- 
ventions described and claimed in any patent of the United States was 
prevented or substantially curtailed by any order of an agency of the 
Government prohibiting or limiting the production or use of any class of 
machines, articles, or materials, or the use of any class of processes or 
formulas; or 

(3) to further the interests of the United States of America, the owner 
of such patent has heretofore granted a license thereunder to the United 
States, or to manufacturers, producers, or contractors authorizing them to 
produce or furnish goods or services for or to the United States, without 
payment of royalty, or at a nominal royalty, such license having been 
granted by such owner to promote any war effort, or any program of 
rearmament or preparation for the national defense, in which the United 
States has been engaged since the invasion of Poland by Germany on 
September 1, 1989; and since September 1, 1939, under the authority of 
such license, the United States, or manufacturers, producers, or contrac- 
tors furnishing goods or services to the United States, have made substan- 
tial use of the invention embodied in such patent in the production or fur- 
nishing of goods or services for or to the United States, such use of said 
invention having been of material assistance and benefit to the United 
States in connection with any war effort, or any program of rearmament 
or preparation for the national defense, which granting of a license pre- 
vented or substantially curtailed the normal use, exploitation, promotion, 
or development of the patent ; 

then the term of such patent may be extended in accordance with the provisions 
of this Act. 

(b) The period of extension of a patent under this Act shall be a further 
term from the expiration of the original term as follows: 
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(1) In eases where the only grounds for extension are those described 
in subsection (a) (1) of this section, the further term shall equal twice 
the length of the active service during the applicable period or periods 
specified in subsection (d). 

(2) In cases where the only grounds for extension are those described 
in subsection (a) (2) the further term shall equal the time for which 
(during the applicable period or periods specified in subsection (d)) the 
practice of the inventions described and claimed in the patent was pre- 
vented or substantially curtailed as set forth in subsection (a). 

(3) In cases where the only grounds for extension are those described 
in subsection (a) (3), the further term shall equal the period during which 
the initial license granted by the owner of such patent, without payment 
of royalty, or at a nominal royalty, was in effect after September 1, 1939: 
Provided, however, That in no event shall the period of extension here- 
under be greater than the period during which the normal use, exploitation, 
or development of the patent was prevented or substantially curtailed. 

(4) In cases where grounds for extension exist under more than one 
paragraph of subsection (a), the further terms designated in this sub- 
section (b) shall not be cumulative but shall be determined under the 
applicable paragraph cf this subsection (b) which results in the longest 
extension. 

(c) If the ownership of the patent at the time the circumstances, described 
in subsection (a), which qualify the patent for extension, first arose, is differ- 
ent from the ownership at the time of the filing of the application for exten- 
sion under this Act, such application shall be acted upon only if the owner 
or owners at the time such circumstances first arose (or their legal representa- 
tives) have joined in such application. 

(d) The periods during which one or more of the circumstances described in 
subsection (a) (1) or subsection (a) (2) must have occurred in order to qualify 
a patent for extension under this Act are as follows: 

(1) The period beginning December 7, 1941, and ending September 2, 1945. 

(2) The period beginning June 26, 1950, and ending July 26, 1953. 

(e) For the purposes of this section, a reissue patent shall be considered to be 
the same patent as that which it supersedes. 

Src. 2. On the filing of an application for extension of the term of a patent 
hereunder, together with such information as may be required by the Commis- 
sioner, and upon payment of such initial fees as the Commissioner may from 
time to time prescribe, the Commissioner shall publish a notice thereof in the 
Official Gazette of the Patent Office. Within sixty days from such publication 
any person may oppose an application for extension by filing with the Com- 
missioner a notice of opposition thereto stating the grounds therefor, which 
shall not include any charge that the patent is invalid. lf a proper notice of op- 
position is filed and payment is made by the opponent of such initial fees as the 
Commissioner may from time to time prescribe, the Commissioner shall set a 
day for hearing which shall be within forty-five days of the date of the filing 
of such notice of opposition, and shall give not less than thirty days’ notice of such 
hearing to the parties in interest. Upon the hearing the parties in interest shall 
present such evidence as they believe is relevant and such other pertinent 
evidence aS may be required by the Commissioner. If, from all the evidence 
presented before him, the Commissioner is satisfied that a patent should be 
extended in accordance with this Act, he shall grant such extension. The 
Commissioner shall take action granting or denying an extension within six 
months after the filing of an application for extension. The Commissioner shall 
fix the total fees (not exceeding $150) to be paid by each appiicant for extension 
of the term of a patent hereunder and the total fees (not exceeding $50) to be 
paid by each opponent to an application, the specific amount of al! such fees to be 
determined according to the work of the Patent Office required in processing the 
application or in hearing an opponent thereto, as the case may be, and the esti- 
mated cost thereof to the Patent Office. 

Sec. 3. If any applicant for an extension is dissatisfied with the decision of the 
Commissioner or of any board established by the Commissioner for the deter- 
mination of applications for extensions, he shall have the same remedy by appeal 
to the United States Court of Customs and Patent Appeals, or suit in the District 
Court for the District of Columbia, as provided, in the case of applications for 
patent. 
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Sec. 4. The Commissioner shall issue a certificate evidencing the granting of 
an extension hereunder. A notice of the granting of an extension shall appear 
in the Official Gazette of the Patent Office. 

Sec. 5. Upon the issuance of the certificate of extension, said patent shall 
have the same force and effect in law as though it had been originally granted 
for seventeen years plus the term of such extension, except as otherwise provided 
herein. 

Sec. 6. Except where the owner of a patent extended hereunder was entitled 
to royalities under said patent (whether or not such royalties were received or 
waived) for any class of machines, articles or materials, or for the use of any 
class of processes or formulas, produced or furnished exclusively to or for the 
benefit of the United States, or used exclusively by or for the benefit of the 
United States, no patent extended under the provisions of this Act shall serve 
as a basis for any Claim by reason of manufacture, use, or sale by or for the 
United States during the period of extension, and the rights of the United States 
_ Shall remain in all respects as if such patent had not been extended. 

Sec. 7. In the event that an extension is not issued until after the date of 
expiration of the original term of a patent or reissue thereof, the extension 
order shall provide that any vested rights arising out of the actual manufacture, 
use, or sale of the invention covered by the patent so extended, which took place 
after the said expiration and before the issuance of the extension order may con- 
tinue during the remainder, if any, of the period of the extension upon such terms 
and conditions as the Commissioner may prescribe, including the payment 
of reasonable royalties, providing the person or persons claiming such vested 
rights establish such rights to the satisfaction of the Commissioner upon a 
hearing. 

Sec. 8. In any action for infringement after the expiration of seventeen years 
from the grant of the patent and during the period of such extension, the de- 
defendant may plead and prove that any material statement of the application 
for extension required by this Act is not true in fact; and if any one or more of 
such statements shall be found untrue in fact, judgment shall be rendered for 
the defendant, with costs. 

Sec. 9. Any application for the extension of the term of a patent hereunder 
shall be filed within one year from the effective date of this Act except for appli- 
cations which are filed under subsection (a) (1) of section, which applications 
shall be filed within one year from the effective date of this Act or within one 
year from the date of the applicant’s honorable discharge from service. 





NOTICE OF HEARING ON H. R. 2128, Parents Extension BIL 


Mr. O’Manoney. Mr. President, on behalf of the Standing Subcommittee of 
the Committee on the Judiciary on Patents, Trademarks, and Copyrights, I 
desire to give notice that a public hearing has been scheduled for Friday, May 4, 
1956, at 10:30 a. m., in room 424, Senate Office Building, on H. R. 2128, to au- 
thorize the extension of patents covering inventions whose practice was pre- 
vented or curtailed during certain emergency periods by service of the patent 
owner in the Armed Forces or by production controls. 

Prior to the above-mentioned date all persons interested in the above bill should 
file with the committee such representations as may be pertinent. 

The subcommittee consists of the Senator from South Carolina (Mr. Johnston), 
the Senator from Wisconsin (Mr. Wiley), and myself, chairman. 


Senator O’Manoney. I note that the House reports a divided com- 
mittee upon the recommendation for the passage of this bill. 

Mr. Green. That is true, sir. 

Senator O’Manonry. The names of those who favor the passage, 
do they appear in the report? 

Mr. Green. They do not appear in the report, Senator. 


Senator O’Manoney. It would appear from the report, however, 


that Representative Laurence Curtis, Representative E. L. Forrester, 
Representative Jack Brooks, Representative William McCulloch, 
Representative Ruth Thompson, Representative DeWitt Hyde, and 
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Representative Usher L. Burdick, all dissented from the favorable 
report. 

Mr. Green. There has been a minority report against it. 

Senator O’Manoney. I have read the names of seven members of 
the committee of the House. How many members are there on the 
House committee ? 

Mr. Green. Thirty-two, I believe. 

Senator O’Manoney. Thirty-two members of the whole committee, 
of which seven dissented. 

We have you listed as the first witness, Senator Dirksen. 

Senator Dirksen. I have no statement to make. I came mainly to 
hear the testimony. 

Senator O’Manoney. Who is the next witness? 

Mr. Green. Congressman Fisher. He could not be here and has 
requested that his Secretary, Mr. Swanner, be permitted to present his 
statement at this time. 

Senator O’Manoney. Come forward, Mr. Swanner. 


STATEMENT OF HON. 0. C. FISHER, A REPRESENTATIVE IN CON- 
GRESS FROM THE 21ST CONGRESSIONAL DISTRICT OF THE STATE 
OF TEXAS (PRESENTED BY JOE SWANNER) 


Mr. Swanner. My name is Joe Swanner and I am secretary to 
Congressman O. C. Fisher, the author of the bill (H. R. 2128) now 
under consideration by this committee. Mr. Fisher is out of the city 
on official business and he regrets that he cannot be present. With 
the permission of the Chairman, Mr. Fisher has directed me to appear 
at this hearing and present a statement prepared by him. 

“Mr. Chairman, this bill is identical in every respect with the bill 
(H. R. 3534) that passed the House without objection and was unani- 
mously reported by the Senate Committee on the Judiciary during 
the last few days of the 83d Congress. When the bill was up for 
consideration on the Consent Calendar, there was an objection on the 
ground that a little time was needed to study the bill. 

“Although there was little or no opposition to this measure in the 
House during the last Congress, several Members of the House have 
now taken exception to subsection 2 on page 2.. This section wes 
described during the House proceedings as the heart of the bill, ana, 
since this section is the only part of the bill that was in controversy 
in the House, I would like to confine my remarks to this section. 

“The purpose of subsection 2 is to give relief to patent owners who 
were prevented from using their patents by direct Government stop 
orders during World War IT and the Korean emergency. 

“Essentially, the rights granted to an inventor by the issuance of a 
patent under our laws are analogous to those which arise out of a 
simple contract. In exchange for the public disclosure and dedica- 
tion of an invention, the Government of the United States solemnly 
undertakes to secure to the inventor the exclusive rights to the use 
of his invention for a full period of 17 years. That is the inducement 
to inventors which the Government has long offered by law and upon 
which inventors have been led to rely. 

“Now, as legislators you would be justifiably incensed if someone 
proposed that a statute be enacted arbitrarily reducing the terms 
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of patents heretofore issued and outstanding from the issued period 
of 17 years to a period of 13 years or even less. You would regard 
such a proposal as a clear violation of the obligations which the Gov- 
ernment assumed when the patent was issued. 

“And yet, the result is the same when the Government during 
public emergencies, issues an order directing that for a period of 
time the holder of a patent shall not use certain machines or articles 
or materials or processes the use of which is necessary to the use or 
development or manufacture or exploitation of a patented invention. 

“The fact that the Government does not take such drastic measures 
except during public emergencies does not justify the Government’s 
refusing to make reasonable restitution for that part of the 17-year 
period of the patent during which the action of the Government pre- 
vented or substantially curtailed the use and development of the 
patent. 

“It seems only fair that the Congress should make a reasonable resti- 
tution in those classes of cases most directly affected by restoring the 
parties affected to their original position as far as possible after the 
emergencies that necessitated the unilateral action on the part of the 
Government. 

“Some opponents of this bill have said that a patentee is like a 
filling-station operator, or like an automobile dealer; they were all 
victims of the war; their products were cut off ; they could not exploit 
them; so why pick out the patentee and say that something should 
be done for him and not the filling-station operator ? 

“The answer, of course, is very simple and very obvious. There 
is no analogy or no basis for comparison whatever. You cannot com- 
pare things’ like that, because there is no 17-year guaranty by the 
Government to the filling-st ation operator that he will have the exclu- 
sive right to engage in the filling-station business for 17 years, and at 
the end of the 17, years he will turn his business over to the wide- 
open public and everybody can get into it. There is no situation of 
that kind here. 

“The right to the exclusive use of a patented invention for the full 
17 years is analogous to a right of property. Where the Government 
expropriates private property for public use, it is required by the 
Constitution to pay just compensation for it. 

“If public emergencies such as World War II or the Korean con- 
flict force the Government to abr idge the special obligations it assumed 
by the issuance of patents, the least the Government can do to make 
good its original undertaking is to extend the terms of such patents for 
a period corresponding to ‘that time during which the normal use 
or development of the patent was prevented or substantially curtailed. 

“In conclusion, I would like to point out that there are not going 
to be many cases before the Patent Office if this bill is enacted into 
law. Inthe British experience, only 314 percent of the total that 
could have been affected came in for relief under their statute, a 
similar statute to this bill. 

“Using the same standard you can say there will be only a few 
thousand in this country at the most that will have to be processed 
and adjudicated by the Commissioner of Patents. 

“The Patent Office says there will be no confusion in handling cases 
under this bill. In this connection, I would like to call the committee’s 
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attention to the testimony of Mr. P. J. Federico, Examiner in Chief 
of the United States Patent Office, which appears on page 45 of the 
House hearings. 

“The Patent Office says it is administratively feasible; it is no big 
problem; they can handle it very readily; it will cost the taxpayers 
nothing, not even an administrative cost, because provision is made 
for an increase in fees which will more than take care of cost due to 
administration. 

“Finally, Mr. Chairman, it seems to me that unless such a bill as 
H. R. 2128 is enacted into law, we cannot contend that our Government 
has fairly and justly carried out the obligations it assumed by the 
issuance of patents under our laws.” 

Senator O’Manonry. Why is it inserted in this section, that oppo- 
sition may not be based upon the allegation that the original patent 
is invalid? 

Why should any relief be erunted to an invalid patent, and why 
should evidence of invalidity be excluded ? 

Did your Congressman go into that matter, Mr. Swanner? 

Mr. Swanner. Let me have a copy of it. I do not have a copy of 
the bill with me, Senator O’Mahoney. 

Senator O’Manoney. I have it marked here for you. 

Mr. Swanner. At the beginning of the last sentence on page 5, 
which says: 
within 60 days from such publication uny person may oppose an application 
for an extension by filing opposition thereto, stating the grounds therefor, which 
shall not include any charge that the patent is invalid. 

In other words, provision is made in this bill to take care of those 
parties who have been using a patent over a period of time and they 
come in and want to extend. it, you are not going to unjustly 3 injure a 
third party, but provision is made here to take care of those situ: itions, 
and also, it leaves it up to the Patent Office. 

Senator O’Manonry. If a patent is actually invalid and many 
patents have been held to be invalid, by the cour ts, why in an extension 
bill is it attempted to exclude as one of the issues, to be raised by the 
opponent to the grant of the extension, the original invalidity or 
alleged invalidity of the patent ? 

Mr. Swanner. Mr. Chairm: an, I think that would have already 
been settled. The purpose of this bill is not to— 

Senator O’Manoney. The purpose of the bill is to grant an ex- 
tension. 

Mr. Swanner. That is right. 

Senator O’Manoney. And it is an extension of the patent. 

Mr. Swanner. That is right. 

Senator O’Manonry. It must be presumed that they are legal 
patents! ? 
Mr. Swanner. That is right. 

Senator O’Manonry. If they are invalid they are not legal patents. 

Mr. Swanner. That is right. 

Senator O’Marroney. I cannot understand, frankly, why that ex- 
clusion should be made. I will not argue the matter with you, Mr. 
Swanner. I throw the question out. 

Mr. Swanner. I wonder if I would- 
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Senator O’Manonry. There are other witnesses here who, no doubt, 
will attempt to answer that. 

Mr. Swanner. I should like to ask Mr. John Lyons of the Patent 
Equity Association to answer that. 

Senator O’Manoney. What is that association ? 

Mr. Joun Lyons. The Patent Equity Association is the group of 
independent inventors and small business patent holders who are in- 
terested in this legislation and have been since 1952. I will try to an- 
swer your question. 

Senator O’Manonry. Are they interested in other patents, too, and 
other measures / 

Mr. Lyons. They are interested in the general improvement in the 
patent system. They have a general program, but in the instant case 
this is primarily 

Senator O’Manonery. In other words, it was not as an associa- 
tion—— 

Mr. Lyons. Not formed for that. 

Senator O’Manoney. Organized for this purpose ? 

Mr. Lyons. No, sir. 

Senator O’Mauonry. Come forward and attempt to answer the 
question. 

Mr. Lyons. The question, will you repeat it, please? 

Senator O’Manoney. The reporter will read it. 

(Question read.) 

Senator O’Manoney. The language to which I refer appears on 
page 6, in lines 3 and 4. 

Mr. Lyons. I was not with the Patent Equity at the time that was 
drawn up. It is part of the original language in this bill. 

However, I shall offer what I think was the probable reason for 
putting it in. 

Senator O’Manonry. But you are speaking for the Patent Equity 
Association. You are for this bill? You undoubtedly have studied 
it? 

Mr. Lyons. Yes. 

eSnator O’Manoney. Then give me your reason and not the reason 
of the people who first sponsored the bill. 

Mr. Lyons. I believe the reason for that language is so that it 
would preclude any charge that the original patent was invalid, and, 
therefore, cause a block at the time that time was running against 
the grant. If there is a question of the invalidity, they can claim 
it against the patent itself, anyway. evens 

And in the processing of these patent grant applieations, if that 
charge were to be made, we believe that in general it would frustrate 
the processing of these applications. 

Senator O’Manoney. Well, of course, it is obvious that if a patent 
has expired, then any user who might have raised the issue of in- 
validity, would not be interested in raising it 

Mr. Lyons. That is right. 








Senator O’Manoney. Because the patent had expired. But here 
is a bill which undertakes to extend the patent; and, therefore, it 
necessarily revives any question of invalidity, it would appear to me. 

Mr. Lyons. Yes; and they have the same right, of course, to go 
in on the invalidity of the patent. 





ute Tibtic, «canis 





















+ Soe he etch SA sialyl Mel 


alia ae PC AM AN leet ae ate mies 


aie 


Ati AOROWE AB wBR CE OC ANN EEL ES ig 


Pan a As bares 6 








PATENT EXTENSION 13 


Senator O’Manoney. They would not have the right to go in until 
after the extension had been granted? They could not go in on the 
opposition ¢ 

Mr. Lyons. That is right. 

Senator O’Manoney. You provide a section in the bill to authorize 
opposition ? 

Mr. Lyons. Yes. 

Senator O’Manoney. But you exclude the most effective argument 
in the opposition to extension, namely, that the patent is no good, 
anyway. 

Mr. Lyons. That was put in to preclude any blocking of the process- 
ing. 

Mr. Swanner. It would seem to me that if a user of this patent 
desired to raise that question, he would have raised it before the 
patent was to be extended. 

Senator O’Manonry. He would not raise it after the patent had 
expired. I do not want to take up time arguing with you. I just 
want that point developed. And we will proceed with other wit- 
nesses. I do not think the answers given to date have been suflicient 
to satisfy my mind, 

Mr. Swanner. In reading it over, I think it is merely to preclude 
someone who is opposed to the extension of the individual patent 
from stalling the granting of the extension. 

Senator O’Manoney. is could not do it otherwise. 

Who is the next witness ? 
Mr. Green. Congressman Crumpacker. 


STATEMENT OF HON. SHEPARD J. CRUMPACKER, JR., A REPRE- 
SENTATIVE IN CONGRESS FROM THE THIRD CONGRESSIONAL 
DISTRICT OF THE STATE OF INDIANA 


Mr. Crumpacker. Mr. Chairman, I will try not to trespass upon 
your time any more than I have to. 

This is a subject on which I have put in considerable work. I 
might say this is the file that I have accumulated in the past several 
years on this subject -by reason of the fact that I am the nly Member 
who has served continuously on the Subcommittee on Patents of the 
House Judiciary Committee during that time, during the last three 
Congresses. 

And in the last Congress the then chairman of the subcommittee 
assigned to me the duty of taking some 8 or 10 separate patent ex- 
tension bills then pending before the subcommittee and working them 
up into 1 single bill which would encompass in 1 enactment all of the 
objectives that we sought to be achieved by the various separate bills. 

And so I took these various bills and drafted them into one single 
bill that might be called an omnibus bill, covering all of these various 
subjects. And that is the bill now pending before this committee 
with minor amendments adopted in the House during its consideration 
of the bill during this Congress. 

I would like to say that the bill encompasses three main subject 
matters. 

The first deals with veterans. And this bill would merely extend to 
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veterans of the Korean war the same rights to patent extensions which 
the Congress previously granted to veterans of World War II. 

I think that part is entirely noncontroversial. And I, therefore, 
will not go into it any further. 

The third part deals with royalty-free licenses granted by the patent 
holders to the Federal Government during, principally, World War 
I1; and also during the Korean war. 

it happens that during that period of time the Government had a 
standard form which it offered to patent owners for them to sign, 
granting the Government royalty-tree licenses. And many patent 
holders, because of patriotism ana other considerations, grancteu such 
licenses to the Government. 

Now the Government standard form provided that the royalty-free 
license should extend for the duration of the war. The patent holders 
who had smart lawyers struck out that particular language and in- 
serted instead “duration of the hostilities.” 

The ones with the smart lawyers were not injured. Those who did 
not have smart lawyers or who had no lawyers at all, frequently signed 
this standard form and discovered to their horror that the war was 
not actually over until sometime in 1952, which meant during the inter- 
vening 7 years their patents were manufactured in many instances by 
their competitors under licenses granted by the Government under 
these royalty-free licenses. 

And im bidding for Government contracts, they frequently found 
their competitors bidding against them, using their own patents, 
granted to them by the Government under royalty-free licenses. 

And frequently they lost the business they might have had in their 
own factories, in working for the Government on Government con- 
tracts, because of the granting of these royalty-free licenses for the 
duration of the war, which extended into 1952. 

So the third phase of the bill would merely grant those patent hold- 
ers an extension for the period following the actual end of hostilities 
in World War II during which this royalty-free license was continued 
to be held by the Federal Government. 

The second phase of the bill, which is the most controversial part 
of it, deals with interruptions in the use of the patent during the war 
by Government decree. 

In discussing that phase of the bill, we frequently get into involved 
discussions of the nature of a patent. Some people call it a contract 
between the Government and the patent holder. Others call is a 
property right. Still others insist that it is merely nothing but a 
monopoly. 

I do not intend to go into any extended discussion of that, but I 
think a brief reference to it is important in dealing with some of the 
arguments that are made on this phase of the bill. 

A patent consists of three things, in my opinion : 

First, that it consists of the right of the patent holder to the use of 
his own invention that he derives from the common law. It is not 
granted to him by the United States Constitution or by the patent 
laws enacted under the Constitution.. The right to use it himself 
derives from the common law. 

In addition to that, he has a right to exclude others from that use 
for a limited period of time. That right of exclusion, which is often 
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referred to as a monopoly, derives from the Constitution as the patent 
law enacted under the Constitution. 

There is a third factor which derives from this right of exclu- 
sion; and that is, a right to waive the exclusion through the granting 
of licenses to others through the use of the invention. 

And in the case of the small inventor as distinguished from the big 
corporation with its research department, the small individual in- 
ventor and the man with a basement workshop or a garage workshop, 
this right of granting licenses is the valuable commerci ial right that 
obtains under the patent. 

In those three things the patent right resembles other property 
rights: The right to use it yourself; the 1 ‘ight to exclude others; or 
the right to lease or license others to the use of the property involved. 
But there is one essential difference bet ween patent rights and other 
property rights and that is, that it is for a limited period of time. 

And for that reason the time is of the essence. 

Where other property rights have been interfered with in one 
respect or another by the war emergency, other property rights exist 
for perpetuity and the holders thereof have for all time to come to 
make up the loss they might have suffered during the war. 

But the patent holders are in a unique class, in that the time that 
they lost during the war cannot be made up; that in the normal 
experience of a patent, the 17 years, the first several years are occu- 
pied by development and improvement and perfection of the patent 
and dev elopment of a market. 

And by the time the thing is actually in production and on the 
market and selling profitably’ there are usually only a few years left 
remaining of the patent. 

Sometimes, of the 17-year period, only 5 or 6 years are actually 
profitable years of the patent right. 

So that if you take a block of 4 years out of the limited period of 
17 years, you are in some instances ‘taking : away the entire profitable 
life of the patent. 

Arguments are made that many people were injured by the war 
emergency and the various regulations promulgated under it. And 
the usual case cited is that of the filling-station operator who could 
not get enough gasoline during the war; and, therefore, lost profits. 

Well, of all of the various people who were injured by the war emer- 
gency, most of them have been taken care of in one respect or another 
by the Federal Government. 

In litigation which just recently reached a conclusion, the gold 
miners who were shut down during the war, by Government decree, 
have been awarded damages against the Federal Government for the 
profits that they lost during that period. 

And in that’ case it was almost a parallel case to this, in that the 
shutdown was obtained by prohibiting the use of strategic materials 
for gold-mining operations. It is an almost exact parallel to this 
case where in many instances the manufacturer of various patent 
articles was prohibited, not directly, but indirectly by prohibition of 
the use of strategic materials for the manufacture of it. 

In the gold-mine case the court has awarded damages to the gold- 
mine owners against the Federal Government. 
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In this bill it is not sought to have the taxpayers in any way re- 
munerate the patent holders for their losses. All that is sought by 
this legislation is to give the patent holders a hunting license, so to 
speak, to go out and try to secure for themselves from private busi- 
ness, compensation for the profits that they lost during the war period. 

So this bill would not seek to charge the Federal Government or 
the taxpayers any costs at all. It provides charges by the patent office 
sufficient to cover their expenses of handling applications for patent 
extensions that might come. 

Senator O’Manoney. Does this apply only to patents, the owners 
of which did not make any arrangement before they were taken into 
the service, for the use of the patent ? 

Mr. Crumpacker. That is in existing legislation, so far as veterans 
are concerned. It provides that the veteran must have been the sole 
owner or the joint owner in conjunction with his wife. 

This latter part was an amendment which followed the enactment 
of the original bill, because in community-property States it was dis- 
covered that the veterans could not claim this, because under the 
State law their wives were considered to be joint owners. 

Senator O’Manoney. I am afraid I did not make my question very 
clear. 

I want to know whether assignees of veterans who obtained their 
assigment before the inventor went into the service are beneficiaries 
of this bill? 

Mr. Crumpacker. That the veterans had to be the sole owners, and 
must not, therefore, have assigned the patent previously. The lan- 
guage appears on the first page here : 

The term of any patent of the United States, including time during which any 
individual or individuals owning solely or jointly with his spouse or their spouses 
the entire interest in such patent— 
which excludes assignees, licensees, and others. 

In other words, it is only in the case where the veteran himself, or 
jointly with his wife, owns the entire interest. 

Mr. Green. On page 4, though, in paragraph (c), at the bottom 
of the page, line 24, and referring back to subsection (a), it states: 

If the ownership of the patent— 
is assigned— 


the circumstances, described in subsection (a) which qualify the patent for 
extension, first arose, is different from the ownership at the time of the filing 
of the application for extension under this act, such application shall be acted 
upon only if the owner or owners at the time such application first arose (or 
their legal representatives) have joined in such application. 

Would that not mean in the case of a serviceman ? 

Mr. Crumpacker. That applies to the case of the serviceman, who 
subsequent to his service in the Armed Forces, has assigned a patent. 
That language was put in there to insure that he would be at least 
a partial ultimate beneficiary, and to prevent people from going 
around and buying up patents from servicemen and then capitalizing 
upon this legislation. That language is in the existing law. 

All this bill does is to extend that to the Korean veterans. 

Mr. Green. In any event, an assignee of the serviceman would 
have no right under this bill, unless he was joined in the application 
by the former owner who isa serviceman ¢ 
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Mr. Crumpacker. That is right. The assumption was that the 
former owner would see to it that he shared in any benefits that might 
accrue before he would join in the application, that he would be smart 
enough to insist that he be granted back some interest in the patent. 

But all that language is in the existing law. 

All this bill would do would be to extend those same rights to 
Korean veterans, that is in existing law to World War II veterans. 

Mr. Green. If I might ask a few more questions so long as we are 
on that subject? 

Senator O’Manonrey. Please do. 

Mr. GREEN. Public Law 598, 8ist Congress, gave extension of 
patents to the veterans / 

Mr. Crumpacker. Yes. 

Mr. Green. And I believe that that covered the same period of time ? 

Mr. Crumpacker. Yes, sir. 

Mr. Green. That December 7, 1941, and ending September 2, 1945, 
those dates appear on page 5 of the bill. 

Mr. CrumpacKer. Yes. 

Mr. Green. The question I have in mind at this time is that under 
Public Law 498, as I recall it, the serviceman is given a year in which 
to file his application and so forth / 

Mr. Crumpacker. Yes, sir. 

Mr. Green. Would this in effect give him a second bite at the apple? 

In other words, would the passage of this law, say that even though 
he had a right under Public Law 498, 8ist Congress, and failed to 
exercise it, and the year has gone past, which it has now, of course, 
would this law revive his right to refile again and give him a second 
bite ¢ 

Mr. Crumpacker. Yes, it would, so far as World War II veterans 
are concerned, 

Mr. Green. There would be an addition to the law to that which 
has-expired in regard to Public Law 498 ? 

Mr. Crumpacker. That is correct. If I gave a contrary impression, 
I am sorry. 

Mr. Green. One. further question on that: Supposing that a per- 
son had filed under Public Law 598 and extension had been denied, 
would this in effect be giving a right to go back in and ask for another 
consideration of that which had already been considered ? 

Mr. Crumpacker. Well, I doubt that. I think that the power 
granted to the Commissioner to promulgate regulations is sufficiently 
broad here to permit him to ban applications by people whose applica- 
tions have previously been rejected on their merits. 

Mr. Green. I am sorry I have interrupted your statement. 

Mr. Crumpacker. I think the only thing I would like to say in 
conclusion is that the question was oftentime raised as to who opposes 
this, and why, and who supports it and why. 

I think it can be stated very simply that the patent holders, as a 
class, support it; and patent users as a class oppose it. 

Now, the suggestion is often made that giant manufacturers would 
come in under this legislation and reap a bonanza if it were enacted. 

I think perhaps the simplest answer to that is that the opposition 
is led and promoted chiefly by the National Association of Manu- 
facturers, which would seem to indicate that that organization, which 
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is comprised of most of the larger manufacturers in the United States. 
seem to oppose it. And if they were to reap such a bonanza, presum- 
ably they would not oppose it. 

But, generally speaking, I think it can be said that the people who 
favor this legislation, by and large, are the small individual patent 
holders who depend upon licensing agreements for their profits from 
their patents. And that the larger manufacturers who in many indus- 
tries, either voluntarily or otherwise, have patent pooling arrange- 
ments and take out patents primarily for their own protection, rather 
than with the idea of excluding others from their use, are not inter- 
ested in it. And in many instances they are the ones who would have 
to pay the royalties under licenses from the patent holders, if the bill 
were enacted. 

And, therefore, that they oppose it. 

I might say that the position of the National Association of Manu- 
facturers is not unanimous in their membership, but that was the 
conclusion of their patent committee and that is the official position 
taken by the organization. There are some manufacturers within the 
group who take the contrary view. 

I think that adequate protection is provided for everyone in here. 
It is provided, for example, that the Federal Government in any event 
will not wind up paying any additional royalties because of this. 

It is, also, provided that any manufacturer who may have acquired 
a vested interest, so to speak, in any patent by reason of its expira- 
tion or pending expiration through having tooled up for the manu- 
facture of a particular item in anticipation of its expiration, shall 
be taken care of, and that if he and the patent holder cannot agree 
on a fair royalty to be paid, that it shall be taken to the Commission 
to set a fair and equitable royalty, just to make sure there is no gouging 
of such a manufacturer by the patent holder in the event of such an 
extension. 

I think adequate measures of protection have been worked in here 
to prevent anyone from being seriously injured. I might say also 
that, judging from the experience in England where a similar bill was 
enacted right at the end of the war in 1946, that there will not be any 
great volume of applications under this legislation. It will not place 
any undue burden upon the already heavily over-burdened patent 
office. 

Mr. Horiasavucn. May I ask one question ? 

Senator O’Manoney. Yes, indeed. 

Mr. HorzaBnaven. Do you interpret the present bill as presently 
written as permitting an applicant to make an application for an 
extension of his patent, after that patent has expired? 

Mr. Crumpacker. Yes. 

Mr. Hotxanaven. That would mean then that the application could 
be made, the Commissioner could grant the order of extension, and 
there would be the period of time in which the patent was not in effect ? 

Mr. Crumpacker. Yes. The extension would extend from the ex- 
piration date of the original date, however, rather than from the date 
of the granting of the extension. 

In other words, if the Commission should grant an extension of 4 
years in a particular case, of a patent that might have expired 2 years 
previously, the actual effective period of the extension would be only 
2 years, rather than 4 years. 
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Mr. Hotiasaucen. Well, if the legislation were limited to granting 
a right of an extension of an unexpired patent at the time the appli- 
cation was made, would you say that that would tend to reduce the 
administrative difficulties of administering the act ? 

Mr. Crumpacker. Well, it certainly would. It would exclude a 
great many patents from the benefits of the legislation. 

Mr. Hotianaven. That was the second thing I was coming to. 

Mr. Crumpackrr. I do not think that the administrative burden, 
in any event, will be great enough to justify using that as an excuse 
for 

Mr. Honianaven. I was not intending to—— 

Mr. Crumpacker. For our altering the bill. 

Mr. Hotiasaven. I was not intending to suggest that it should be. 
What I was coming to was whether or not there would be inequities 
created for some patent holders as against other patent holders if 
there were some provision in this act which made the existence of an 
unexpired patent as a prerequisite to the making of the application. 

And I gather from what you have just said there w ould be inequi- 
ties against other patent holders whose patents did expire prior to the 
enactment of the act? 

Mr. Crumpacker. Yes. 

Mr. Hotiasauen. That is all. 

Senator O’Manoney. Do you care to ask any questions? 

Senator Dirksen. | thought perhaps Congressman Crumpacker 
was going to comment on the question you raised with respect to lan- 
gauge on page 6, to the effect that opposition shall not avail itself 
of the defense in the form of a charge that the patent is invalid. 

Mr. Crumpacker. I think the principal reason for that is that the 
users have had 17 years of the original period of the patent during 
which to challenge its validity if they felt that it was invalid. And 
that to bring that point up again sometime after the original 17 years, 
after such an expiration of time, could only be a delaying tactic. 

It was the intention to limit this act solely to the question of the 

validity of the extension and not to launch into extraneous matters 
which could cause protracted litigation. 

And, particularly, in the Patent Office, we do not want to burden 
the Commissioner with again going into the validity of the original 
patent which they have already issued, and to greatly add to their 
administrative burdens by doing that. 

And, likewise, not to permit stalling tactics to delay this thing until 
all usefulness would have expired. 

In any event, the period will be quite short. under these extensions. 
Delaying tactics ie be used very effectively to nullify the benefit of 
any extension. 

And that, of course, is the attack being used repeatedly today as 
to tie up patent holders, particularly the smaller ones, with limited 
financial means, in endless litigation until they have exhausted all 
of their means to pursue the thing any further and to defeat the 
patent purely by financial and legal exhaustion, in which the big cor- 
porations can carry out indefinitely, while the small patent holder 
particularly if he is of limited means, can pursue such courses only 
for a limited period of time. He does not possess the financial ability 
to pursue these things on through the endless tracks from the district 
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courts to the circuit courts, to the Supreme Court, and up and down 
2 or 3 times, as many of these patent cases do go on. 

A typical example, being the concluded litigation on the automatic 
choke patent in automobile manufacture, which went on, I think for 
something like 25 years, before it was finally concluded. 

And the patent application was originally issued, I believe, in 1930, 
and suddenly went into effect in 1955, after 25 years of litigation. 

But in that case the patent holder which I believe was the General 
Motors Corp., or Bendix—TI have forgotten which now—but in any 
event, they had sufficient financial resources to pursue the litigation 
for 25 years which no private individual could possibly have done. 

So this was merely an attempt to prevent stalling tactics on the 
part of people who might want to use the patent which could defeat 
the benefit of the extension. 

Senator Dirksen. There is the additional reason, no one is deprived 
of his right under existing law from asserting invalidity of the patent. 

Mr. Crumpacker, That is right. 

Senator Dir«sen. If it fails there, then the extension would fail 
also. 

Mr. Crumpacker. That is right. 

Senator O’Manonry. Mr. Crumpacker, it is not altogether clear 
to me whether you have expressed any opinion with respect to the 
effect of conditions that arise during any gap that may exist between 
the expiration date of the patent and the filing of an application for 
benefits under this act, should it be enacted. 

Mr. Crumpacker. That is taken care of on page 8 of the bill in 
section 7, which provides that— 

In the event that an extension is not issued until after the date of expiration 
of the original term of a patent or reissue thereof, the extension order shall 
provide that any vested rights arising out of the actual manufacture use, or sale— 
in other words, the particular manufacturer has invested his funds 
to tool up for the production of the particular item and, therefore, 
has money invested in the promotion of the patent— 
which took place after the said expiration and before the issuance of the 
etxension order may continue during the remainder, if any, of the period of 
the extension upon such terms and conditions as the Commissioner may pre- 
scribe, including the payment of reasonable royalties, providing the person or 
persons claiming such vested rights establish such vights to the satisfaction of 
the Commissioner upon a hearing. 

Senator O’Manoney. Would it not be possible for conditions to 
airse in all good faith which would not be comprehended in that 
language ? 

Mr. Crumpacker. Well, for example, what ? 

Senator O’Manoney. Well, that is one of the difficulties of the bill 
and of the testimony thus far. It is all theoretical. Nobody has 
said how many patent holders have been deprived of any rights at all. 
It is an assumption. 

Many patents are issued which never go to any useful purpose. 
The books are full of them. 

Who has been injured by the actual action of the Government in 
taking a patent holder into service ? 

Mr. Crumpacker. Mr. Federico, could you tell me the number of 
the patent extensions that were issued to servicemen by reason of this 
legislation that was adopted in the 82d Congress? 
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Mr. Feperico. I have the exact number here. 

Senator O’Manoney. Give your full name. 

Mr. Fepertco. P. J. Federico, Examiner in Chief, Patent Office. 

Under the veterans’ extension bill that has now expired, there were 
107 patents extended. 

Senator O’Manoney. In what respect did that bill, now expired, 
differ from this bill ? 

Mr. Crumpacker. That was limited just to veterans. It is the 
equivalent of the language beginning on the first page, line 5, and that 
subsection (1) there. All of the rest of this bill applies to different 
classes of patents. 

To expound further on your question 

Senator O’Manoney. Do I understand you to say that paragraph 
(1) of section I of this act was the old law that has expired ? 

Mr. Crumpacker. Yes. The only thing this does is to extend that 
same language to Korean veterans. 

Senator O’Manoney. But then there is a lot of other language in 
the bill—— 

Mr. CruMPACcKER. Yes. 

Senator O’Manoney. That was not in the old bill ? 

Mr. Crumpacker. That is right. And we were not able to get any 
hard and fast figures on what the case load might be, because I think 
it would be impossible until applications are submitted and passed 
upon by the Commissioner of patents. 

Senator O’Manoney. What was the origin of the introduction of 
this bill—who brought it about ‘ 

Mr. Crumpacker. Well, there have been bills of this nature pend- 
ing, I think, probably in Congress for, as I understand it, 20 years. 

And as I outlined at the beginning, I was given the task of taking 
some 8 or 10 pending bills that were before our subcommittee in the 
last Congress and wrapping them up into 1 omnibus bill. 

Senator O’Manoney. You have studied the matter—you have made 
a very good presentation, but still—— 

Mr. Crumpacker. I drafted this particular bill myself as a—not 
a compilation but a unification of the pending bills to try to put it 
into one package. 

Senator O’Manoney. Did any veteran come to you and ask for 
legislation of this kind ? 

Mr. Crumeacker. Well, there were, 1 think, some 3 or 4 separate 
bills pending seeking extension for veterans. Most of them dealt 
with cases where the veteran was not the sole owner of the patent. 

In that particular subject matter, the subcommittee rejected that 
as being farther than we wished to go. But we did have testimony 
from veterans who sought legislation of this nature. 

Senator O’Manoney. Did any manufacturers bring the initial re- 
quest for legislation ? 

Mr. Crumpacker. Yes. We have had testimony from quite a few. 
I do not know whether any of them are here today to testify before 
you or not. 

Over the period of the past several years we have heard from quite 
a number of them. I could cite you some of the examples, if you are 
interested in hearing them. ; 
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Senator O’Manonry. I came to this committee only during this 
Congress and the last 2 months of the last Congress. And I was not 
a member at the time any of these previous bills were passed. 

So I am curious to know what the record of these previous bills 
show. 

You say that for 20 years such bills have been before Congress. 
That, of course, includes the First World War as well as the Second 
World War. So I am wondering whether the hearings on these vari- 
ous cases have developed any specific cases of the initiative being taken 
by veterans. 

Mr. Crumpacker. By veterans? 

Senator O’Manonry. Yes. 

Is it more than theoretical? Has any veteran appeared and testi- 
fied, “Now this is the way I was injured” ? 

Mr. Crumpacker. Yes. During the consideration of the veterans’ 
part—and I should point out that this first subsection is the only part 
that deals with veterans, the other two subsections have nothing to 
do with veterans as such—it is only the first subsection. 

Senator O’Manonry. What do they have to do with? 

Mr. Crumpacker. The second subsection, which starts at the top 
of page 2, deals with the interference with the use and manufacture 
of a patent by Government decree during war emergency to restric- 
tions through the use of materials or processes or something of that 
kind. 

Senator O’Manoney. It is in that connection that you raised the 
analogy with the legislation on gold ? 

Mr. Crumpacker. Yes, sir. 

Senator O’Manoney. Is it not a fact that under the gold bill it was 
necessary for the applicant for relief to prove his loss ¢ 

Mr. Crumpacker. Well, it would be necessary under this to estab- 
lish 

Senator O’Manoney. Any actual loss. 

Mr. Crumpacker. Not monetary losses, because this legislation does 
not seek to pay anybody a sum of money—all they would have to prove 
is that the normal use and exploitation of their patent was substan- 
tially interfered with. 

Senator O’Manonery. Substantially? How do you define “substan- 
tially”? 

Mr. Crumpacker. It is not defined in the legislation. The word 
appears on line 8 and 9 on page 2 there. It was felt that that was a 
word of sufficient legal art to have a fairly clear established meaning 
to any court that might have to consider it. 

Senator O’Manonry. One of the difficulties that we have been con- 
tending with in the hearing on the antitrust laws is the discretion 
of the courts and commissions in determining what “substantially 
lessens competition” means. The complaint, of course, is raised that 
that is no firm rule. 

Mr. Crumpacker. I doubt that this subject matter would be any- 
thing like as complex as the matter of antitrust law and competition. 
I think in most instances that it could be clearly shown that the manu- 
facturer of a particular item was absolutely stopped for a period of 
time. And if it is absolutely stopped, there will not be any question 
about that being a “substantial” curtailment. 
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Senator O’Manonery. Mr. Green, in examining the hearings, have 
you come across any evidence that deals with this matter? 

Mr. Green. No, sir. The only thing that I can say in regard to 
that is that, apparently, the word “substantial” is used in its ordinary 
sense which, in turn, allows the Commissioner to make a determination. 

Senator O’Manoney. I was referring rather to my original ques- 
tion, having to do with the losses that were sustained. 

Mr. Green. In regard to veterans only, I have not read those hear- 
ings lately on Public Law 598 of the 81st Congress, but I will be happy 
to do that for you. 

Senator O’Manoney. Have you run across anything / 

Mr. HotianaucH. Yes; I have, in this sense, and perhaps the best 
way to bring it out would be to ask the Congressman. 

The theory of this legislation is that the action taken by the United 
States Government by the issuance of orders, et cetera, in further- 
ance of the war effort interfered with the normal exploitation of the 
patent. 

:‘Mr. Crumpacker. Yes, sir. 

Mr. HotxiaBauen. Consequently, the Government is now being asked 
to restore these patent rights by granting an extension of the patent 
monopoly. 

Mr. Crumpacker. Yes. 

Mr. Hotxapaven. In administering the act, would it be appropriate 
for the Commissioner of Patents to make inquiry to determine whether 
or not the company or individual owning patents made substantial 
profits from Government contracts issued in furtherance of the war 
effort; and by that I mean this: 

Company X is manufacturing the patented product, the war comes 
along, and orders are issued by the Government which stops him from 
making this particular patented product—would it be appropriate 
for the Commissioner of Patents to inquire as to whether or not this 
particular company turned into a war contract and what profits he 
may have made on it? 

Mr. Crumpacker. I do not think that there is anything in this bill 
as it is now drafted that would authorize the Commissioner to go into 
that subject matter. 

Mr. Hotiasauen. I am not suggesting that he should. I am just 
asking if you think it would be appropriate for him to do so. 

Mr. Crumpacker. I do not think under this language that it prob- 
ably would be appropriate. 

Mr. HotxiasaueH. So the Commissioner would be confined to deter- 
mining whether or not the company had a patent, was exploiting it, 
the war order intervened and stopped the exploitation of the patent? 

Mr. Crumpacker. Yes. 

Mr. Hoxxapaven. If he finds that, then the Commissioner has the 
authority to extend the patent ? 

Mr. Crumpacker. Yes. 

Mr. Hotiasaven. Regardless of whether the company made more 
money under a war contract instead of making the patented product 
or made less money ? 

Mr. Crumpacker. I think that would be an accurate statement. 

I might say, Mr. Chairman, that in the face of this gold mine deci- 
sion, which would seem to me to be a very parallel case, that the Gov- 
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ernment may well be faced, either with a number of suits, by patent 
holders for damages, against the Government, or else there may be a 
great rush of private claims bills seeking individual restitution to in- 
dividual patent holders. 

The Patent Subcommittee of the House Judiciary Committee has 
maintained a consistent policy of never granting individual patent ex- 
tensions which have been sought in many instances. It was thought 
that in this bill, perhaps, we could protect the committee, first, from a 
flood of measures seeking individual patent extensions; second, from a 
possible flood of individual private claims bills by the patent holders. 

Senator O’Manoney. Do you mean by that, Mr. Crumpacker, that 
claims which have already been rejected by the Patent Committee in 
individual cases for the extension of patents, would be included and 
authorized under this bill? 

Mr. Crumpacker. I do not know of any specific instance where that 
would happen, because during my service on the subcommittee we have 
not taken up any individual extension. 

Senator O’Manoney. I thought your testimony was there had been 
rejections. 

Mr. Crumpacker. I understand that in the past there have been a 
great number of these and that the subcommittee has pursued a uni- 
form policy of not granting them. 

There have been none during my 6 years on the subcommittee. 
Whether this bill would under any conceivable circumstances grant 
extensions to them in cases where individual bills have already been 
turned down, I do not know. 

It is thought that it might possibly prevent future submission of 
such bills. 

Senator Dimxksen. What you mean is they never have been con- 
sidered ¢ 

Mr. Crumpacker. Yes. 

Senator Dirksen. Just put them over in the pigeonhole? 

Mr. Crumpacker. Yes, sir. 

Senator Drxsen. I would like to find out more about that gold 
decision. I donot believe I saw that decision. 

Mr. Crumpacker. I cannot give you much detailed information on 
it. I think I have the citation somewhere in this file. It might take 
me a couple of hours to find it. Perhaps some of the succeeding wit- 
nesses might be able to give more detail. 

Senator Dirksen. Was it recovery from the Federal Government ? 

Mr. Crumpacker. Yes. 

Senator Dirksen. From the Federal Government? 

Mr. Crumpacker. Yes. Of course, this legislation seeks to save 
the taxpayers from any direct assault by any of these people by merely 
granting these people a hunting license, so to speak, to recover in 
private business the losses they may have suffered. 

That, I might point out, is why there is no specific reference to a 
finding of monetary loss in the legislation, because the legislation does 
not seek to reimburse anybody in any fixed sum, in money or anything 
of that sort. 

Mr. Hotiasaven. On that point, sir, I am having a little difficulty 
trying to get the full scope of the exceptions in section 6. Would you 
be good enough to tell us what that would mean ? 
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I assume that it has a bearing upon possible claims to the Govern- 
ment for royalties in the event that the Government used the patent 
during the extended period, but I may be misreading it. 

Mr. Crumpacker. I think that merely means that whatever the 
agreement was prior to the expiration of the patent, at least, so far as 
Government use of it is concerned, would continue during the period 
of extension. 

In that one limited sense, it could conceivably cost the Federal Gov- 
ernment some money. 

Mr. Hotianaucn. Well now, in Public Law 598, having to do with 
the giving to veterans the right to seek an extension, there was a flat 
prohibition against permitting the extension to provide the basis for 
the payment of royalties by the Government. ‘That language is sub- 
stantially the same as that beginning in the 23d line, “No patent ex- 
tended”—and so forth, “shall serve as’”—without indicating whether 
the exception is proper or not, is it correct to say that the exception 
would give the patent owner the right to demand from the Govern- 
ment, in the event the patent is being used, the right of royalty during 
the extended period ? 

Mr. Crumpacker. Yes; I think that is a correct statement. 

Mr. Kircore. I have a question, Mr. Chairman. 

Senator O’Manonry. Yes. 

Mr. Kitcore. On this section (a) (2), in section (a) (1), we have 
concerning veterans service, the service which “substantially curtailed 
the normal use, exploitation, promotion, or development of the 
patent”—that same language, “use, exploitation, promotion, or devel- 
opment,” is used in section (2), but I woud be interested in your com- 
ment as to whether this would be a much more difficult thing to estab- 
lish, 

What I am thinking of are limitations on newsprint or promotional 
print, limitations on travel, that type of thing. Do you think that 
would be included ? 

Mr. Crumpacker. I think that under the first part there that we 
had in mind in some cases the veteran might have continued to enjoy 
the benefits of his patent even though he was in service. 

For example, if he had a licensing arrangement under which he con- 
tinued to receive royalties all during the time he was in service, and 
service did not interfere in any way with receiving income, or if he 
owned a manufacturing company that, perhaps, was manufacturing 
the gadget, continued to do so in spite of his absence, that he would 
have suffered no loss; and, therefore, would be entitled to no extension. 

Those cases might become complicated and difficult to prove. Not 
perhaps to the same degree that the application of the language would 
in the second section. 

Mr. Kireorn. His absence from this country or his unavailability to 
operate, to promote this thing would be clear, and in number (2), the 
normal use that might be easily established, but the other, exploita- 
tion and promotion ? 

Mr. Crumpacker. The interference with the use of the patent which 
is absence from his home bailiwick or from the country might entail, 
is not necessarily clear. I mean, in many instances the use might go 
right on, even though he is not there. He would still have to establish 
more than just his absence from his home. He would still have to 
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establish that his absence curtailed the use of the patent; in other 
words, enjoyment and benefits from it. 

Mr. Kixeore. But in the second would not that be considerably more 
difficult to establish ? 

Mr. Crumpacker. In some cases, in the borderline cases it might be 
difficult. In most cases, I believe it would be clear. One example 
that was cited before us, in some of the earlier hearings, was that of 
Cor-Ten steel which is a particular alloy of steel that has many of 
the characteristics of stainless steel but considerably cheaper to manu- 
facture. 

In that case the Government absolutely banned the alloys that were 
needed to go into this for its use. So the manufacturer was just cut 
off. That would not be difficult to establish, it seems to me. 

And I think that the bulk of these cases would be equally clearcut. 

It is true that there would be borderline cases, as there always are, 
that would be difficult to establish. 

Mr. Kireore. A man manufacturing an attachment for a patented 
device, in other words, a patent on a knob on a television se-—— 

Mr. Crumpacker. I think the case you cited, the Government re- 
strictions on travel might have restricted the normal promotion, sales 

romotion, something like that. You run into cases of that sort. 
here it would be difficult. 

Mr. Kircore. Would that come under the substantially curtailed, do 
you believe? 

Mr. Crumpacker. It was sought by the use of the word “substan- 
tially,” to ban cases where curtailment was only slight and, perhaps, 
only of a nuisance nature, rather than a serious interference with the 
enjoyment of the patent. 

Mr. Kircore. What of a case where the limitation on production 
did not completely curtail, but substantially curtailed? Could there 
be a diminution in the extension prior profits realized during that 
period ¢ 

Mr. Crumpacker. No. There is no gradation under degree of 
extension. 

Senator O’Manonry. There is another question. I want to return 
to section 6, concerning which Mr. Hollabaugh was interrogating you. 

It is my understanding that a royalty may be received by an in- 
ventor only if he has a patent which he has licensed to some other 
person, or which he has assigned to some other person. 

Mr. Crumpacker. Yes, sir. 

Senator O’Manonry. Therefore, we are dealing in section 6 with 
all cases in which either a license or an assignment has been made by 
the patent holder? 

Mr. Crumpacker. Well, I think you might have to recognize that 
there was wartime emergency legislation permitting the Government 
- in effect, seize patents and use them, whether or not they had a 

icense. 

Senator O’Manoney. Well, suppose the inventor gave a royalty- 
free license to the Government of the United States, would this lan- 
guage allow the inventor or his assignee or his licensee, to charge 
retroactive royalties against the Government ? 

Mr. Crumpacker. No; I do not think so. 

Senator O’Manonry. You do not want it to do that? 
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Mr. Crumpacker. No. 

Senator O’Manoney. And you think, if this language should be 
susceptible to such an interpretation, it ought to be changed ‘ 

Mr. Crumpacker. Yes. It was not the intention to have any retro- 
active royalty payments. 

Senator O’Manoney. Then what is the purpose of the exception ? 

Mr. Crumpacker. Well, I think simply to permit patent holders 
who have been receiving royalties from the Government during the 
normal life of the patent to continue to receive them from the Govern- 
ment during the extended life of the patent. 

Senator O’Manoney. You say the “normal life’? 

Mr. Crumpacker. The 17-year period. 

Mr. Hotiasaucu. But the basis there of the extension is the fact 
that a royalty-free license was granted ¢ 

Mr. Crumpacker. That is only in the third subparagraph of sub- 
section (a). 

Mr. Hotiapauen. Yes. 

Senator O’Manonry. You have puzzled me a little bit, Mr. Crum- 
packer—if I may interrupt—when you referred to the “normal life” 
of the patent. The patent has run for 17 years. That is the normal 
life of the patent. 

Mr. Crumpacker. That is what I was speaking of. 

Senator O’Manonry. Why should there be any extension of it? 

Mr. Crumpacker. For the various reasons that I gave initially in 
discussing these various phases of the bill. 

Senator O’Manonry. You mean merely that the 17-year period 
has expired and during a portion of that time the inventor was pre- 
vented by the Government from pursuing the patent ? 

Mr. Crumpacker. Yes. 

Senator O’Manonry. And only those cases? 

Mr. Crumpacker. Yes; that is right. 

Senator O’Manoney. That was not clear to me that that was your 
intention. 

Mr. Crumpacker. Thank you very much. 

Senator O’Manoney. Give your name, please, for the record. 

Mrs. STEPHENS. My name is Nell May Ferguson Stephens, reg- 
istered lobbyist, nurse. 

At this point I would like to put in the record, or have you insert 
this statement to this committee. 

Thank you. 

Senator O’Manoney. It will be received. You may file it in the 
record. 

(The statement by Mrs. Nell May Ferguson Stephens is as follows:) 


STATEMENT OF Mrs. NELL May FerGuson STEPHENS, REGISTERED LOBBYIST, NURSE 


Mr. Chairman, in favor of H. R. 2128, to authorize the extension of patents 
covering inventions whose practice was prevented or curtailed during certain 
emergency periods by service of the patent owner in the Armed Forces or by 
production controls, wish to state the patent owner and his royalty, and in 
case of death of patent owner, the correct person or persons of inheritance, 
should be given first consideration of all benefits. Many inventors were service 
connected during World War II and in many cases production of their patents 
was federally controlled ; I mean their plants were used for Government purposes 
and they certainly should be given every benefit possible. 

Some inventors who were service connected during World War II have died 
and their patents that were incomplete, and in many cases inventions were not 
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completed, but someone else picked up work and did complete. The original . 


patent owner or inventor who started invention should certainly be given much 
consideration and their estates, or inheritors, royalties, should be first to receive 
any compensation granted. 

Two friends, rather one, namely, Robert Aldrich, inventor, Greenwood, S. C., 
Aldrich Machine Works, deserves all rights and one cousin, namely, Frank 
Neely Downs, 600 Gladstone Avenue, Richmond, Va., deceased, inventor and 
veteran of World War I, working World War II, certainly is worthy and most 
deserving of all rights. His widow lives at 600 Gladstone Avenue, Richmond, 
Va.; am asking she be given all and first consideration of every honor, as well as 
royalties. 

Mr. Chairman, let me add, any amendments this committee sees fit to make 
in favor of H. R. 2128 I am in favor of, as long as survivors of original patent 
owner or inheritors are protected—medical inventions. 

Thanks, 

Senator O’Manoney. I have to take a recess. Will you handle the 
next witness? 

Senator Dirksen. You call the next witness. 

Mr. Green. The next witness is Congressman James B. Utt. 

(No response. ) 

Senator Dirksen. Evidently he is not here. 

Call your next witness. 

Mr. Green. Congressman Curtis. 

Mr. Curtis. I find myself in opposition to this bill. I want to be 
sure that this is an appropriate time. I will try to be very brief. 

Or would you rather hear me when the opposition is being heard. 

Mr. Green. I might say to the Senator, I have put them down on 
the list in the order of congressional people first because of their 
duties. I assume the chairman would be happy to let the Congressman 
speak, if he so desires. 

Senator Dirksen. You would rather go on? 

Mr. Curtis. Yes. 

Senator Dirksen. All right, Mr. Curtis. 


STATEMENT OF HON. LAURENCE CURTIS, A REPRESENTATIVE IN 
CONGRESS FROM THE 10TH CONGRESSIONAL DISTRICT OF THE 
STATE OF MASSACHUSETTS 


Mr. Curtis. Mr. Chairman and members of the committee, I speak 
with a good deal of humility before a Senate committee. And I am 
here because I served on the Subcommittee on Patents of the House 
Committee on the Judiciary, I happened to find myself on the other 
side of the argument from my colleague Crumpacker, and thought it 
might possibly be helpful to your committee to know how this bill was 
handled. 

Before I get to that, I want to come right out and try to answer some 
of the points that have just been brought up. 

In the first place, I submit that this gold-mining case is no authority 
for the present situation. 

Let me say, I am not interested in any part of this bill except the 
main provision which would extend patents whose exploitation was 
interfered with through the war production control. 

The extension of patents owned by veterans is a minor question. 

The question of royalty-free licenses granted to the Government is 
also, in my opinion, a minor question. 
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I speak only on section 2 of this first section of the bill—really sub- 
section 2 on page 2, providing for extension when, where— 
the normal use, exploitation, promotion, or development of the inventions de- 
scribed and claimed in any patent of the United States was prevented or substan- 
tially curtailed by any order of an agency of the Government prohibiting or limit- 
ing the production or use of any class of machines, articles, or materials or the 
use of any class of processes or formulas. 

Mr. Chairman, I read you the order of the Government relating 
to gold mining, taken from the official records of the court which 
heard the case—— 

Senator Dirksen. Could we have the citation for the record ? 

Mr. Curtis. This is a quotation from the Court of Claims record, 
decided February 1956. There are several cases—the first one being 
No. 49468, Central Eureka Mining Company v. the United States. 

In this record they quote the order which formed the basis of that 
case, and I read the order : 

On and after the issuance of the date of this order, each operator of a non- 
essential mine shall immediately take all steps as may be necessary to close 
down, and shall close down in the shortest possible time the operation of 
such mine. 

The ground of decision was—and I quote— 

We conclude that Order L-208— 
that is the one I have just read to you— 


prohibiting the carrying on of otherwise lawful mining operations placed a 
servitude on the plaintiffs’ profitable or beneficial use of their mines and thus 
amounted to a temporary taking of that property right. 


Now, Mr. Chairman, the sort of case that was brought before our 
committee of the House was of some person who might have a patent, 
say, on an aluminum folding chair, and due to some war controls he 
would have difficulty getting aluminum and would be curtailed in his 
manufacture and use of his patent. 

I submit that that is very, very different from a specific order of 
the Government telling him to ~ his business. 


I point to the fact that bills seeking the extension of patents whose 
exploitation was interfered with by war controls have been presented 
to every Congress since 1947. I mention this as bearing on the argu: 
ment which I shall make that this bill now comes too late, and that it 
relates to facts that occurred in 1942-45 as to which the evidence is 
cold. Those previous bills were as follows: 

In the 80th Congress, H. R. 1984, to provide for the extension of 
patents whenever the use of the same has been prevented by war or 
other causes. 

In the 81st Congress, H. R. 4155, to provide for the extension of 
patents whenever the use of the same has been prevented by war 
or other causes. 

Senator O’Manoney. Do you have the names of the sponsors? 

Mr. Curtis. I regret that I have not. 

In the 82d Congress, H. R. 3223, to provide for extension of terms 
of patents where the use, exploitation, or use thereof was prevented, 
impaired, or delayed by causes due to war. 

In the 83d Congress, H. R. 1301, to provide for extension of terms 
of patents where the use, exploitation, or promotion thereof was pre- 
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vented, impaired, or delayed by causes due to war, national emergency, 
or otherwise. 

Senator O’Manoney. Of course, we want you to make every state- 
ment you wish. Suppose you file that with the committee and let it 
be made a part of the record. 

Mr. Curtis. I have given all of the substantial information. 

Senator O’Manonry. We want the entire list, of course, you see. 

Mr. Curtis. That is the entire list. 

Senator O’Manonery. Very good. 

Mr. Curris. Mr. Chairman, this came before our subcommittee; it 
was discussed, was brought up in our full committee. 

Although I had been on the full committee the previous Congress, 
and had voted for this bill, during that Congress I had not served 
on this subcommittee, but when this came before the subcommittee 
this year the difficulties in connection with this bill struck me; and 
I subsequently moved before the full committee to strike out every- 
thing in the bill relating to this subsection (2), and that motion was 
carried, and a motion was pending to lay the matter on the table which 
would have been the end. Just then the bells rang and we had to go 
back to the House, and the chairman said, “Well, I guess we won’t 
put that motion now.” 

And when the full committee met another day, other members who 
had not been there before appeared, and some votes were changed, 
and the bill went through. 

I filed in the House H. R. 8534, which was carefully prepared by 
our staff, to be entirely the same as H. R. 2128, except that it omits 
entirely this subsection 2. 

Senator O’Manonry. What was the date of that bill? 

Mr. Curtis. I filed it January 17, this year, intending to offer it as 
a substitute when the bill got to the floor. That leaves in the provi- 
sion about veterans and royalty-free licenses. 

Mr. Chairman, to save time, I filed a minority report which I would 
like to submit to the members of the committee. You will notice that 
there were 3 persons who signed the minority report, 2 others besides 
myself, and 4 others who did not want to be bound by everything said 
in the minority report, but filed a general minority view dissenting 
from the favorable report on the bill. 

That is, seven members of the House Judiciary Committee. (See 
p. 87 for minority report. ) 

Senator O’Mauonry. Mr. Curtis, while I was on the telephone, did 
you summarize the basis of your objection / 

Mr. Curtis. I did not, sir. 

Senator O’Manonry. Suppose you do that. 

Mr. Curtis. I stated my objection was limited solely to subsection 2. 

Senator O’Manonry. And why ? 

Mr. Curtis. The reasons are given on page 11 of this report. I will 
go over them very briefly. [Reading :] 


It singles out patent owners as a preferred class for relief. 


A great many other people suffered from war controls, people who 
could not carry on their businesses in the usual way. Why should 
this group be singled out? I will just briefly speak about that. 

We were told, first, that the reason why patent holders were entitled 
to more relief than others was, first, because there was a definite con- 
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tract on the part of the Government that, if they disclosed their inven- 
tion and agreed to make it public property after 17 years, the Govern- 
ment contracted that they should have the exclusive right to use that 
patent during those 17 years, and that the Government violated that 
contract. 

Well, my real interest in the case began at that point, because I had 
been taught that there was not any such contract and that what the 
law provides, and all it provides, is that the person with the patent 
shall have the right to exclude others. In other words, the words 
“exclusive right” have been construed very clearly by the courts in 
many opinions as meaning the right to exclude. 

If you have an exclusive right, that means that the other folks 
cannot use that right. And you have the right to make them hold off 
and leave the field open entirely to you. And that is all that the 
patent gives. 

It does not actually give a right to use. It does not give you a right 
to use your own invention. You had that, anyway. All it gives you 
is the right to prevent other people from using it. 

I got quite interested in that point, and made a rather careful inves- 
tigation, and briefed it. And that brief is printed in this record. 

The second point : 


It opens up for extension thousands of patents, throws a heavy burden on the 
Patent Office— 


with already a backlog of 200,000 pending cases— 
and sets up such a vague standard that it leaves too wide an administrative 
discretion. 

Number three: 

It would result in uncertainty as to the expiration dates of patents. 


Patents are of great importance to manufacturers. Some manufac- 
turers might have been planning to set up a whole new industry which 
would require the use of some patent that was about to expire. After 
they have made their plans, they find that Congress passes a law and 
lo and behold this patent is given further life. 

And this law even: provides that patents may be revived which have 
already expired. 

There are some words about vested rights being protected. I do 
not know how that provision could be administered fairly. 

It was notable in our subcommittee that the American Patent Law 
Association opposed this. I thought that was pretty generous on 
their part, because one could easily foresee a good deal of patent busi- 
ness if this law ever got on the books. : 

Now, the National Association of Manufacturers also has come in, 
in opposition. I think anybody who is familiar with patents knows 
that the major holders of patents are some of our giant industries. I 
was told that one of these industries realized that it would gain tre- 
mendously through the passage of this bill on account of the large 
number of its patents which might be subject to extension, but never- 
theless, in principle, it was against this. 

Of course, other manufacturers who are interested in getting into 
a field that is now covered by patents which are about to expire are 
naturally opposed to this kind of extension. 

The Department of Justice reported adversely on the bill. 
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The Bureau of the Budget voiced strong objections to this bill 
pending before this Congress, which is quoted in the minority views. 

Worst of all, the bill comes too late. The proof that will have to be 
offered in s. case for extension relates to happenings between 


1941 and 1945. Any lawyer knows the difficulty of trying to handle 
a case where the evidence is cold, the witnesses are unavailable, the 
various war orders have been filed away in archives. 

Of course, there is some hardship in this war situation affecting 
patent holders. Maybe there is enough merit in this bill so that if 
the Congress had seen fit to pass it promptly, there would be justifica- 
tion for it, but I say that on the balance of convenience, the difficulties 
of administration, the harm to the public, and other things, that with 
the passage of time, the balance now lies against the passage of this 
legislation. 

Business losses resulting from general acts of the Government under- 
taken for the defense of the country and affecting all alike have never 
been recognized as a basis for a claim for relief. And I submit that 
that situation applies to this case. 

There are several amendments that I think should be made to this 
bill, if the committee is going to get that far with it. 

I think one of the most important is to protect our own Government 
against claims made against the Defense Department. Our subcom- 
mittee received some evidence that during the war that holders of 
electronic patents, probably among the most valuable patents and 
numerous patents, pooled those patents and made an arrangement 
with the Government that the Government could use those patents in 
aid of the war effort, without payment of royalties. 

As I read section 6, to which the chairman referred in a question, it 
protects the Government against claims for royalties in the event that 
the Government used the patent during the period of the extension; 
but there is an exception, which I quote: 

Except where the owner of a patent extended hereunder was entitled to royal- 
ties under said patent whether or not those royalties were received or waived. 

When this extension applies, the holder of the patent can claim 
royalties from the Government during the period of the extension. 
So that if the Government were using some of these pooled patents on 
its missile project it may find itself faced with claims for royalties, if 
the Congress passes this bill in its present form. 

That is one amendment that I think is essential. 

The second amendment which I believe should be made is that I do 
not think that this bill should be retroactive. To try to unscramble 
the eggs and take a patent that has expired and then extend it, does 
not make sense to me. I hope your committee will consider very care- 
fully whether the retroactive effect of this bill is wise. 

And, finally, for a third point, I think that there should be some 
correlation between the amount of injury and the relief that is granted 
under this bill. Some such provision as this: 

Provided, That in those cases in which the basis for extension is substantial 
curtailment rather than complete prevention, the period of extension shall be 
the same percentage of the period specified above as the percentage of curtail- 
ment as nearly as the same may be approximated. 

That is a rather difficult thing to express. I will offer the specific 
words of the amendment to the bill which would accomplish that. I 
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make this a part of the record. It would be to add on page 4, between 
lines 17 and 18, that is, immediately before subsection 4, on page 4, 
these words, to be numbered 4, and the subsequent subsections to be 
renumbered : 

(4) the period of the extension shall be that proportion of the maximum term 
specified in paragraph (1), (2), or (3), which corresponds as near as prac- 
ticable to determine, to the degree or proportion of the curtailment of the normal 
use, exploitation, promotion, or development of the patent or invention. 

There are some other minor changes that would have to be made. 
And I would like to offer this on the record as a statement of that 
particular type of amendment. 

Senator O’Manoney. Are there any questions ? 

Mr. Curtis. Mr. Chairman, I will be very brief. I do have a couple 
of other points here. 

The typical case of hardship brought before our committee was of 
the small inventor who had a worthwhile patent on some object which 
he wanted to make, and who found imself unable to produce the 
article. 

As I have said, I do not think a patent gives the holder any guaranty 
that he may not be inconvenienced by a war order. And I do not 
think his claim that he could not use his own patent is very substantial. 

But to be fair about this, an even worse effect of the patent holder 
is that his right to exclude others which includes his right to receive 
royalties, if others want to use the invention, was lost during certain 
periods because if other persons, due to the stringency in the supplies 
of materials, could not manufacture the product, of course, they would 
not pay royalties. So there, undoubtedly, was hardship here. But is 
there enough difference between that hardship and the hardship suf- 
fered by other people to justify this very difficult form of relief, which 
created hardships to others, to manufacturers, and others? 

It is said a patent is limited to 17 years. Well, there might have 
been a person who had a lease for 17 years on a gas station during the 
war period. There were innumerable young men who lose some years 
of their young manhood and that period of life might be properly 
said to be about 17 years. 

In trying to balance the difficulties and the cost to the public of 
this proposed relief—because it is not the Government that pays, it is 
the public who have the right to these inventions at the expiration of 
17 years—it seems to me that the ground for granting this relief is 
not a breach of contract or anything like that, it is just an effort to try 
to effectuate more perfectly the general purposes of the patent law, of 
stimulating inventions by giving people 17 years in which they will 
have a free field. 

Is it necessary in order to effectuate that Government policy to take 
a war period like this, and upset the whole scheme of patents through 
any such measure as that here proposed? I say not. 

Senator O’Manoney. Is it, generally speaking, your position that 
ee objection is against the passage of an act which would provide 

nefits for nonveterans ? 


Mr. Curtis. No; not at all, sir. Whether they are veterans or non- 
veterans, I want them to be fairly treated. I just do not think it is 
proper to try to say 

Senator O’Manoney. I mean in the extension of the patent? 

Mr. Curtis. I left out the question of veterans altogether. 
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Senator O’Manoney. You do. 

Mr. Curtis. When the chairman was at the telephone, I stated that 
the only section that I am interested in is subsection 2. There is prece- 
dent for giving protection to veterans. That is a much more extreme 
case. 

If the Government lays its hand on a man and pulls him out into 
the Army, that is a much more extreme case than these other cases 
where war orders have interfered. I have no objection at all to that. 

Senator O’Manonry. Then do I understand, for the record, that 
if section 2 were eliminated from this bill, you would have no objection 
to the bill? 

Mr. Curtis. Absolutely, sir. Subsection 2, I think you mean? 

Senator O’Manoney. Yes: that is correct, subsection 2. 

Are there any other questions ? 

Senator Dirksen. Since Congressman Curtis alluded to that gold 
mine decision I thought it might be interesting to have the pertinent 
excerpt of the decision put in the record at this point, because I have 
an idea that questions may arise with respect to it. 

Mr. Curtis. I will be glad to do it. 

Senator Dirksen. He gave one excerpt. Since that is a very recent 
case that came in in February, I think it would be helpful to have 
others. 

(Pertinent excerpts are as follows :) 


The decision referred to is dated February 20, 1956 (Judge Littleton) and 
rendered by the U. S. Court of Claims in Central Eureka Mining Company (a 
corporation) vy. The United States (No. 49468) ; Oro Fino Consolidated Mines, Ine. 
v. The United States (No. 49486) ; Alaska-Pacific Consolidated Mining Company 
v. The United States (No. 49603); Idaho Maryland Mines Corporation v. The 
United States (No. 50182); Homestake Mining Company v. The United States 
(No. 50195), and (1) Bald Mountain Mining Company, (3) Alabama-California 
Gold Mines Company, (5) Consolidated Chollar Gould € Savage Mining Company, 
(7) Ermont Mines, Inc. v. The United States (N. 50214). The Government’s 
motion for new trial was filed March 20, 1956, and is now pending before the 
Court of Claims. 


_ 


LITTLETON, Judge, delivered the opinion of the court: 

The plaintiffs were, at the times herein mentioned, the owners and operators 
of gold mines. On October 8, 1942, the War Production Board issued Limitation 
Order L-208 requiring certain so-called non-essential mines to close down 
and cease all mining operations, or any other operations in and about the 
mines, except to the minimum amount necessary to maintain the mines safe and 
accessible. Violations of the order were punishable by fine and imprisonment. 
By its terms, the order suspended for the life of the order the right of plaintiffs 
to mine and sell gold. 

It is plaintiff's contention that this action by the Government amounted 
in law to a taking, for a public purpose, of their right to make profitable use 
of their mining properties for which just compensation is due them under the 
Fifth Amendment to the Constitution. In the alternative, the plaintiffs contend 
that by virtue of the jurisdiction conferred on this court by the special jurisdic- 
tional act of July 14, 1952, 66 Stat. 605, they are entitled to recover for the closing 
of their mines the amount of losses incurred as a result of Order L—208. It is 
plaintiff’s position that in the absence of the special jurisdictional act, this court 
would not have jurisdiction to render a judgment in favor of a gold mine owner 
for losses incurred unless they could establish a compensable taking, but that 
the act conferred on this court jurisdiction to render judgment for such losses 
where they resulted from the issuance of L-208. 


© * * ” * a * 


No agency of the Government was ever granted any real power to control 
civilian manpower during the war. However, the War Production Board found 
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it necessary to take into consideration manpower problems obviously inherent in 
the overall problem of increasing the production of vital raw materials and 
finished products necessary for defense. Shortly after the establishment of 
WPB’s predecessor agency, the Office of Production Management, an operating 
division known as the Labor Division was established in OPM to study and keep 
abreast of the labor requirements for national defense and to advise and collab- 
orate with the other divisions of OPM on all matters affecting labor. In the sum- 
mer of 1942, the Labor Division of what was now WPB, became concerned with 
the seriously increasing shortage of hard-rock or underground miners in 
the vital nonferrous metal mines, particularly in the copper mines. This 
concern was shared by the recently established War Manpower Commission 
and by the War Department which had become alarmed by the growing shortage 
in the output of copper. Upon investigation, these groups found that the exodus 
from the strategic metal mines was the result of the higher wages and better 
working conditions available to the miners in the aircraft and shipbuilding in- 
dustries and on the armed services building construction projects frequently be- 
ing carried on in the vicinity of the copper mines. It was also determined that a 
large number of experienced miners were being drafted into the armed services 
and Selective Service was adverse to granting deferments to such workers. 
Despite the urgings of mine employers and the government agencies involved 
to miners to stay on the job, the strategic metal miners continued to leave the 
mines for the more attractive job opportunities offered by other defense indus- 
tries. Production was also hampered by the generally low morale of the miners, 
the short workweek in the mines, and the lack of any effective means of re- 
cruiting workers for work in the strategic metal mines. 

During this same period the gold mines were losing experienced miners by 
virtue of the same circumstances, except that working conditions in many of 
the gold mines were good, many of the miners owned their own homes, and 
gold mining was often a family tradition from which they would not readily 
depart. 


oe * * * * * + 


Over the vigorous objection of informed persons in and out of the War Pro- 
duction Board, the Board on October 8, 1942, issued L—208 which ordered the 
complete shutdown within 60 days of all the country’s gold mines which did not 
produce sufficient strategic metals to warrant their holding serial numbers. 

Within a relatively short time it became apparent that the closing of the gold 
mines was doing little to relieve the shortage of hardrock miners in the strategic 
metal mines. In fact, the record indicates that no more than 100 gold miners 
went into other mines and remained there for a year or more. Despite numerous 
appeals and a desire on the part of WPB officials to modify the order to permit 
the gold mines to operate at least on a break-even basis, the order was continued 
in effect and unchanged until the summer of 1945. 

The record establishes that no one having anything to do with the issuance of 
L-208 believed that it°' was devised or intended to be devised for the purpose 
of conserving critical materials, equipment or supplies, inasmuch as existing 
preference orders had solved that problem in connection with the gold mines, 
Although WPB had full power to requisition any large inventories of supplies, 
materials, and equipment owned by the gold mines, or to authorize more 
essential users of such materials to place mandatory orders with the gold mines, 
no such power was ever exercised. In L-208 WPB did not even attempt to 
assure that those critical materials, equipment and facilities would be held for 
possible future requisition or order, but left the owners free to sell them to 
anyone they pleased, whether the prospective purchaser was engaged in essential 
defense work or not. 

The record establishes that the purpose and intent of WPB in issuing L—208 
was to deprive the gold mine owners and operators of the right to use their 
properties in the only way they could be beneficially used, i. e., to mine and sell 
gold for a profit, and that this was done in the unfounded hope that the under- 
ground workers thus deprived of their employment in the gold mines might seek 
employment in the nonferrous metal mines. The record fails to establish that 
the prohibition of gold mining was reasonably calculated to or in fact did in- 
crease the country’s war efficiency. 

The following contentions were made in the Homestake brief and were adopted 
in general by all the other plaintiffs. After discussing those contentions and 
disposing of them, we shall take up separately the applicability of the conclusions 
reached to each of the plaintiffs. 
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Plaintiffs contend that L—208, while in form a regulation restricting their 
acquisition and use of critical materials needed for defense, was in substance 
a requisition or taking, for the life of the order, of plaintiffs’ right to make 
profitable use of their gold mining properties for which taking the Government 
is liable to pay just compensation under the Fifth Amendment to the Constitu- 
tion. Plaintiffs also contend that if the court should decide that L-208 was 
actually a regulation in substance as well as in form, it was arbitrary in that it 
went far beyond what was required by the exigencies of the war situation 
existing at the time of its issuance, bore no reasonable relation to its ostensible 
purpose of conserving critical materials needed in the defense effort, and in fact 
and law amounted to a taking of valuable property rights of plaintiffs for which 
just compensation should be paid. 


* * * * * + a 


We conclude that L—208 by prohibiting the carrying on of otherwise lawful 
mining operations placed a servitude on plaintiffs’ profitable or beneficial use 
of their mines and thus amounted to a temporary taking of that property right 
in the case of those mine owners and operators who were forced to close their 
mines by virtue of their compliance with those provisions of L-208 which pro- 
hibited them from using their materials, facilities, and equipment to mine gold 
and which ordered them to close down their mines. Such mine owners and op- 
erators are entitled to be paid just compensation within the meaning of the 
fifth amendment to the Constitution (p. 38). 


Senator O’Manonery. Thank you very much, Mr. Curtis. We are 
indebted to you. 


Mr. Green. We have a representative of the Patent Office, Mr. 
P. J. Federico here. I understand that the Patent Office and the Sec- 
retary of Commerce do not desire to make a formal statement, but 
he is available for any questions you might have. 

At this time I ask permission to insert a letter of May 3, 1956, 


from the Secretary of Commerce to the chairman of the subcommittee 
relating to H. R. 2128. 


Senator O’Manoney. Would you be good enough to read that so 


that those who wish to testify may have the opportunity of hearing it. 
Mr. Green. Yes, sir. 


It is addressed to Hon. Joseph C. O’Mahoney, chairman, Subcom- 
mittee on Patents, Trademarks and Copyrights of the Committee on 
the Judiciary, Washington, D. C. 


De rR Mr. CHAIRMAN: This letter is in reply to your request for the views 
of the Department of Commerce with respect to H. R. 2128, an act to authorize 
the extension of patents covering inventions whose practice was prevented 
or curtailed during certain emergency periods by service of the patent owner 
in the Armed Forces or by production controls. 

If it should be determined as a matter of policy by the Congress that H. R. 
2128 should be enacted, the Department of Commerce would interpose no ob- 
jection to such action. 

We are: however, concerned with respect to certain administrative dif- 
ficulties which may develop in connection with such a law. During the pe- 
riod covered, there were approximately 850,000 patents in effect. Of these 
approximately 450,000 would not be eligible for the benefits of the law because 
of their dates of expiration. The actual number of owners who would seek 
the benefit of the law is, of course, unknown but might be very large. All ap- 
plications under the bill are required to be filed for processing within 1 year from 
enactment of the law and should be processed expeditiously to carry out the 
purpose of the law. Such action could, depending on the demands, present 
an extremely difficult and expensive administrative problem. 

Consistent with Reorganization Plan No. 5 of 1950, the authority granted 
by H. R. 2128 should be placed in the Secretary of Commerce rather than the 
Commissioner of Patents. Adequate authority exists under the reorganization 
plan to allow the Secretary to arrange for the performance of such functions 
as described by the act. 
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Senator O’Manonry. So far this seems to be identical with the 
letter of March 8, 1955, submitted to the House. 

Mr. Green. I believe it is, Senator. I believe it is identical to that 
one contained in the House report. 

Senator O’Manonery. That being the case, it is available to every- 
body that wishes to testify. But it may be inserted at this point in the 
record. 

(The letter dated May 3, 1956, is as follows :) 


THE SECRETARY OF COMMERCE, 
Washington, May 3, 1956. 
Hon. Josepu C. O’MAHONEY, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DeAaR Mr. CuarrMAn: This letter is in reply to your request for the views of 
the Department of Commerce with respect to H. R. 2128, an act to authorize 
the extension of patents covering inventions whose practice was prevented or 
curtailed during certain emergency periods by service of the patent owner in the 
Armed Forces or by production controls. 

If it should be determined as a matter of policy by the Congress that H. R. 
2128 should be enacted, the Department of Commerce would interpose no objec- 
tion to such action. 

We are, however, concerned with respect to certain administrative difficulties 
which may develop in connection with such a law. During the period covered, 
there were approximately 850,000 patents in effect. Of these approximately 
450,000 would not be eligible for the benefits of the law because of their dates of 
expiration. The actual number of owners who would seek the beneiit of the law 
is, of course, unknown but might be very large. All applications under the bill 
are required to be filed for processing within 1 year from enactment of the law 
and should be processed expeditiously to carry out the purpose of the law. Such 
action could, depending on the demands, present an extremely difficult and ex- 
pensive administrative problem. 

Consistent with Reorganization Plan No. 5 of 1950, the authority granted by 
H. R. 2128 should be placed in the Secretary of Commerce rather than the Com- 
missioner of Patents. Adequate authority exists under the reorganization plan 
to allow the Secretary to arrange for the performance of such functions as de- 
scribed by the act. 

We are advised by the Bureau of the Budget that it would interpose no objec- 
tion to the submission of such report as is deemed appropriate in this matter. 
The Bureau of the Budget further advises that it “is opposed in principle to 
using exceptions to the patent system as a method of bestowing benefits on 
selected individuals or corvorations. Benefits under these bills would have 
little, if any, relation to the injury sustained by the patentee ; persons reasonably 
relying on the terms of a patent might be damaged; administration of the ex- 
ceptions would present difficulties and may require increased funds for the Patent 
Office ; and extension of patents whose practice was curtailed by production con- 
trols would so widen the area of exceptions as to serve as an important precedent 
for additional exceptions in the future. A great many people were unable to 
fully exploit their profession or property as a result of production controls. 
Enactment of these bills would bestow benefits on a very small group of them even 
though there seems to be no convincing evidence that this group has a specially 
meritorious claim.” 

Sincerely yours, 
WALTER WILLIAMS, 
Acting Secretary of Commerce. 


Mr. Green. The next witness is Mr. John J. Lyons, legislative direc- 
tor of the Patent Equity Association, Washington, D. C. 

I believe there is also appearing with Mr. Lyons, Mr. Benjamin 
Miessner, president of the Patent Equity Association, and Paul N. 
Vonckx, vice president and general manager of International Shoe 
Machinery Corp. 

If you have statements, will you bring what statements you have 
with you so I might present them to the reporter for the record. 
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STATEMENT OF JOHN J. LYONS, LEGISLATIVE DIRECTOR, PATENT 
EQUITY ASSOCIATION, WASHINGTON, D. C. 


Mr. Lyons. I am John J. Lyons. I am the legislative director 
for the Patent Equity Association. And, as I told you before, the 
membership of that association is composed of independent small- 
business patent lawyers and inventors. 

They are here in support of H. R. 2128, and have a general program 
for improvement of the patent system. 

H. R. 2128 was preceded by H. R. 3534, which is practically the 
identical bill. That bill passed through the subcommittee of the 
House, the House floor itself, and the Judiciary Committee of the Sen- 
ate in 1954 unanimously, and got on late on the Consent Calendar and 
died before the time the session closed. 

Senator Dirksen. Were the bills identical ? 

Mr. Lyons. There is an amendment this year in the bill, Senator, 
which further limits section 3, namely, the royalty free and nominal 
royalty free provision applicants. 

In the testimony in the House it was brought up that the wit- 
nesses were not concerned with taking back the promise that they 
had given to the Government. The gift that they had given to the 
Government during wartime, they thought was to be for what they 
termed “the shooting war.” 

They said that what they were concerned with was the further keep- 
ing of those patents in the hands of the Government after V—J Day, 
the cessation of the Japanese hostilities. 

So the House made an amendment to restrict it to that further 
period rather than the period that they had given to the Gov- 
ernment. They were not taking back what they had agreed to. They 
wanted to get an extension to take care of the abuse of the holdering 
of the patent. 

That is the main change that was made in the bill. Otherwise, I 
think the bill is essentially as it was, except there are some language 
changes. 

They changed one section and put it back in section 9, so the bill 
would be in letter form. 

Mr. Crumpacker rather ably covered most of this material. I do not 
want to subject you to a repetition at this time. 

Senator O’Manonry. Thank you very much. We do not want any 
cumulative evidence, naturally, but there are some questions which I 
should like to ask in order to get this matter clear in my mind. This 
is represented as a bill for the Korean veterans? 

Mr. Lyons. The military part of it? 

Senator O’MaHoney. Yes, the military part. 

Mr. Lyons. Yes. 

Senator O’Manonery. Now, the nonmilitary part of it refers to 
what ? 

Mr. Lyons. Refers to all other persons who formerly had no relief 
at all. There were bills before for the military which took care of the 
World War IT part. 

Senator O’Manoney. In other words, one part of this bill refers to 
veterans who by reason of having been taken into the service were not 
able to pursue whatever rights they gained by a patent? 
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Mr. Lyons. For the mere reason of being taken into service. 

Senator O’Manoney. For the mere reason of being taken into serv- 
ice ? 

Mr. Lyons. That is right. 

Senator O’Manoney. And the other part of the bill refers to per- 
sons who were not taken into the service at all? 

Mr. Lyons. That is right. 

Senator O’Manonry. But who may have suffered by reason of some 
of the orders diverting minerals or commodities of some kind or an- 
other, from general use and concentrating them on defense uses? 

Mr. Lyons. Or complete stop orders, where the War Production 
Board might have said, “After next Tuesday, you shall not make any 
more oil burners or refrigerators,” and the patent owner was so cir- 
cumscribed by the terms of his patent that that would amount to im- 
mobilization of his patent. 

Senator O’Manoney. May I say this to you: I happened to be pres- 
ent when Warren Harding was being sworn in as President of the 
United States. That was back in 1919, if I recall it. And in his 
inaugural address, when he was speaking of the nations, his hope for 
peace, he said, in words that I cannot pretend to quote now, that he 
was looking forward to the time when, if there should be another war, 
all manufacturers would give freely of their products to the defense 
of the Nation. 

That was a laudable hope of patriotic action but it seems not to 
have been used during the war. He still proceeded upon the theory 
that some people were to make profit out of war, while others were to 
suffer the ills of war, prinelpalty the doughboys and the chaps who 
served in the lower ranks. There is no question about that at all. 

And now, there come claims after claims for benefits to be paid to 
repair losses—alleged losses that may have been suffered by busi- 
nesses. We won the victory, but we won it at the price of a huge 
national debt which has not yet been paid, a debt which is so great 
that when the Government undertakes to adopt laws to provide for 
public needs, like good roads, like the building of schools, public wel- 
fare legislation, we are driven to seek ways and means of providing for 
the expenditures without increasing the national debt, which is a 
pretty difficult thing to do. 

So that the question that is in my mind is, why should we in this 
bill grant any relief or any benefits to those who suffered from orders 
that had no other purpose in the world but to save the existence of 
the country and the freedom of mankind ? 

Why should we do that ? 

Mr. Lyons. As you said there have been various attempts to try 
and balance the equities. A grateful people through their Congress 
have done everything that they could for the veterans. A great many 
bills were passed. We will all agree that nobody could give a man 
his life back. 

But short of that, everything that could be done in the way of hospi- 
talization and other benefits was done. 

Senator O’Manoney. That is right. 

Mr. Lyons. Now, other segments of the economy have also gotten 
some remedies. People who had property taken away from them 
got either their property back or got damages. Contract terminations 
were set up to take care of things on the war contracts. 
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Senator O’Manoney. You speak of the contract termination law. 
I was on the special committee appointed under a resolution intro- 
duced by Senator George to study post economic policy and planning. 
And under that law we devised several pieces of legislation, the pur- 
pose of which was to eliminate delay in settling war contracts. 

And many contracts were speedily settled, with the Government 
taking the losing end, at least, we did not take advantage of all of the 
technicalities that could have been taken. 

But at the same time, during the war, we had renegotiation laws 
which required the renegotiation of contracts. So that when the 
benefits of mass production reduced the cost, the manufacturer took 
a cut in the estimates. 

Estimates were made at a time when nobody living could judge 
what the cost of producing the defense commodity would be. 

Mr. Lyons. Yes. 

Senator O’Manoney. Up to this moment, I have not heard a word 
of testimony to show to me any reason, any specific reason why a 
special case should be made for anybody except the veterans. 

I know a veterans law was passed. 

Mr. Lyons. Public Law 598. 

Senator O’Manoney. The act of June 30, 1950, Public Law 598, 
of the 81st Congress, 2d session. Of course, that law did not apply 
to the Korean veterans. 

Mr. Lyons. That is right, sir. 

Senator O’Manoney. But this bill 

Mr. Lyons. Takes care of the Korean area and brings them up. 

Senator O’Manonry. ‘It goes beyond that. It gives a new extension 
to those who were the beneficiaries of this bill. 

Mr. Lyons. Well, I have some question as to whether it does. 

Senator O’Manoney. This is the law, is that not right 

Mr. Lyons. I do not think there was any intention at the time the 
law was drafted—I do not think Mr. Crumpacker intended—I do not 
think it was considered by the committee—that they were renewing 
and giving a second 

Senator O’Manonry. Mr. Federico testified that there were 107 
cases under that old law that has expired. 

There were extensions? 

Mr. Feperico. Yes, sir. 

Mr. Lyons. Those were grants. 

Mr. Fepertico. Those were the extensions granted. 

Mr. Lyons. There were a few more applications but the grants 
amounted to 107. 

Mr. Feperico. There were a total of 151 applications for extensions 
under the original extension law. 

Senator O’Manoney. Why should there be any extension to those 
persons who have already had an offer of a benefit and have not taken 
advantage of it ? 

I will not ask that of Mr. Federico. He is in a hot spot. You are 
not. 

Mr. Lyons. I do not believe that was the intention. 

Senator O’Manoney. But it is here, all right. It is here; is it not? 

Mr. Lyons. It could be read that way. I think it could also be 
read that it is only for the Korean period. 
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Mr. Green. Your last statement, I believe, was that you thought 
that this bill only applied to the Korean veterans? o! 

Mr. Lyons. That is right. The discussions before the Judiciary 
Committee brought out that they thought that they were writing 
language which only included the Korean period. 

Mr. Green. Is it your opinion, as it was Congressman Crumpacker’s, 
if I understood him correctly, that this bill does, in effect, give the 
veterans who were beneficiaries under Public Law 598 of the 81st 
Congress, a second crack? 

Mr. Lyons. I did not so interpret it. 

Mr. Green. I will not read the first page because I think it is clear 
but the person who is entitled to an extension or may apply for an 
extension is a veteran or his wife? 

Mr. Lyons. Or someone who was in the armed services. 

Mr. Green. And jointly own the patent? 

Mr. Lyons. Yes. 

Mr. Green. Then on page 5, line 7, it says: 

The periods during which one or more of the circumstances described in sub- 
section (a) (1) or subsection (a) (2) must have occurred in order to qualify a 
patent for extension under this act as follows: 

(1) The period beginning December 7, 1941, and ending September 2, 1952. 

Ts that not World War IT? 

Mr. Lyons. September 2, 1945. 

Mr. Green. Yes, sir; is that not World War II? 

Mr. Lyons. That is World War II. 

Mr. Green. And that was the same period that was referred to in 
Public Law 598? 

Mr. Lyons. I think it was unfortunate that they were lumped to- 
gether, because that pertains to the section 2 oe and the section 3 
people, the stop-order people, and the royalty-free provisions, and 
that the period beginning June 26, 1950, and ending July 26, 1953, is 
the one that pertains to the military. 

Mr. Green. The Korean situation ? 

Mr. Lyons. That is right. That applies to the No. 1 applicants in 
the military. But-.I grant you that it is a little unclear, but I am 
quite sure that you could clarify it without making any major change 
in the bill. It is an error in drafting. 

Mr. Green. What you really mean to say on page 5, line 8, perhaps, 
the paren small (a) should be deleted ? 

Mr. Lyons. Perhaps that would do it. 

Mr. Green. And have it confined only to (a) (2) ? 

= Lyons. Yes; for line 11. But then the Korean period should 
apply. 

Mr. Green. To (a) (1)? 

Mr. Lyons. To the military; yes. That, I think, was an error—an 
unfortunate error in drafting. It is a little unclear. 

Senator O’Manoney. You would have no objection to an amend- 
ment which would deal with this matter ? 

Mr. Lyons. Not at all. As a matter of fact, I think it should be 
clarified. And I hope that that would not be such a major amendment 
as would require going back in conference with the House. 

_At the time that question was asked, I remember Mr. Crumpacker 
himself and several of the others who had to do with the drafting, said 
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that they were really bringing up the military section of this to take 
care of the Korean period which was not taken care of before. 

Mr. Green. As to whether or not it should be taken care of, the ques- 
tion I was trying to get ta, is this, because it is perfectly possible that 
they wanted to give those veterans who had not applied another chance, 
which is what I was trying to do. 

Mr. Lyons. Yes; but the intent, as I know it—from the discussion— 
the intent was merely to take care of the Korean period and bring 
up the act so that the same as was done for the ones in World War II, 
the same opportunity would be presented to the Korean veterans. 

Senator O’Manoney. Are there any other reasons than those which 
you have now expressed why you oppose the elimination of section 2? 

Mr. Lyons. We were on that subject. I was telling you about the 
equities that have been enacted by Congress for veterans and for others 
outside of the veterans’ status. 

One of the groups that have not been taken care of is the private in- 
ventor and small patent holder. And since you mention it, all of 
these others 

Senator O’Manoney. You are using too broad a phrase there. The 
veteran has been taken care of. 

Mr. Lyons. Yes; I will say, outside of the veteran. 

Senator O’Manonery. Except the Korean veteran ? 

Mr. Lyons. Yes. 

Senator O’Manoney. Now, if a bill were to be passed which would 
deal only with the Korean veteran and give the Korean veteran the 
same rights which were given in Public Law 498 of the 81st Congress, 
the same rights that they had, what objection would there be to ending 
it right there, because are we not dealing with speculative profits, spec- 
ulative losses ¢ 

Are we not dealing solely with what somebody might have made? 

Mr. Lyons. No; I do not think so, sir. I think that we are dealing 
here with a right which was given by the Government to the patent 
owner. 

Senator O’Manoneyr. Most of the patents which are issued never 
produce a nickel for the patent holder. 

Mr. Lyons. Of course, the Patent Office or nobody else would guar- 
antee them that they will make anything. 

Senator O’Manonry. What guaranty can you show us that all of 
the persons who will be the beneficiaries of this, outside of the veterans, 
would have profited, if the war orders had not been issued ? 

Mr. Lyons. There is no guaranty. 

Senator O’Manonery. Their lives were saved by the war orders 
that were issued, their businesses were saved. 

Mr. Lyons. Those who have convertibility and those who had man- 
ufacturing plants, they were saved. 

Senator O’Manoney. And even those who did not, the Government 
was saved for them. 

Mr. Lyons. The patent owner was so circumscribed by his patent 
that he was completely stopped and he had no opportunity to recoup. 

Senator O’Manoney. Now you are talking about the veteran? 

Mr. Lyons. Well, I am talking about the civilian patent holder, too. 

Senator O’Manoney. Well now, what do we owe the civilian patent 
holder, except that war orders were issued to save his Government ? 
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Mr. Lyons. I think what is owed to the civilian patent holder is 
the amount of time taken out of the time which was promised to him 
by the Patent Office the full net 17 years. It was a solemn promise of 
the Government to give him that time. He was not guaranteed that 
he would make money on his patent—he was only given the opportu- 
nity to prosecute his patent. And as a matter of fact, if he gets the 
grant 

Senator O’Manonry. As a matter of fact—permit me, Mr. Lyons 
to interrupt you—he did not prosecute his patent—he did not do it 
because of the war order but what guaranty can you show this com- 
mittee that if we give him this benefit he will make’a profit now ? 

Mr. Lyons. There is no guaranty, sir. 

Senator O’Manoney. Certainly not. 

Mr. Lyons. As a matter of fact 

Senator O’Manoney. Then it is purely speculative; is it not? 

Mr. Lyons. I won’t say so, sir. I would say, as a matter of fact, 
it is not profit, it is time that is being asked. There is no question of 
remuneration from the Government. 

Senator O’Manoney. Well, how many individuals, nonveterans 
want this time back, can you tell me ? 

Mr. Lyons. I don’t think anybody could tell. 

Senator O’Manonry. How did you come to be interested in the 
thing? 

Mr. Lyons. Because we know that a certain number have interested 
themselves sufficiently to come forward on it, but what the extent—— 

Senator O’Manoney. Who are they—can you give me their names? 
I do not find them in any hearing. 

Mr. Lyons. Here are two members 

Senator O’Manoney. Two? 

Mr. Lyons. There are more members, more people over here, and 
there are more people, of course, who could not come to this hearing. 

Senator O’Manoney. Well, I would like to know who they are. 

I am going to recess immediately, so as to save myself and get some 
lunch and to save all of you gentlemen, too. Let the advocates of this 
bill get together, and prepare a list of persons, giving their specific 
names, the specific patent in which they are interested, the specific 
prospects they think they have in mind of developing, so that the com- 
mittee may have this on the record. 

I want something besides theoretical, legalistic discussion. And 
you put that on the record. We will have to give you notice when we 

‘an reassemble, because trying to telescope 3 hearings which had been 
set down for 4 days into 2 days is, I think, a task that is beyond anyone, 
even a member of a Senate committee. 

Mr. Lyons. May we have supplemental presentations? I take it 
that you say that of those who are here we can get the names of those 
immediately. We could get the names of lots of other people. 

Senator O’Manonry. Yes; but when you give them to us, submit 
them with a statement that you have not solicited these to come in 
just for the purpose of making a record. 

Mr. Lyons. Members of our association—we would write a letter 
to them and ask them to send to us. If you consider that a solicita- 
tion, we would have to do it. 
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Senator O’Manoney. I do not mind that. But let it be clear in 
the record that these are bona fide persons with bona fide cases. Will 
you do that? 

Mr. Lyons. Yes, sir. 

Mrs. Porrer. May I submit that in the House hearings, both in 1953 
and 1955, there is a list of the independent companies who are back 
of Patent Equity Association. 

Senator O’Manoney. Give your name. 

Mrs. Porrer. Mrs. T. Irving Potter, of Tudor City Place, New 
York, N. Y. 

Senator O’Manoney. Thank you very much. I have been asking 
that question “ morning and you are the first person to tell me. 

Mrs. Porrer. I did not know whether I should stand up or not. 

Mr. Lyons. In the hearings of March 9 last year, there was also a 
list. 

Senator O’Manoney. I am glad to know this. 

Mr. Lyons. I thought this was all available to the staff and that 
you had all of that. 

Mr. Green. I think the Senator asked for more than that. He 
asked for specific cases. 

Mr. Kaxcore. Specific patents. 

(The prepared statement of Mr. Lyons is as follows :) 


STATEMENT IN Support or H. R. 2128 


My name is John J. Lyons. I am the legislative director for Patent Equity 
Association. The membership of this association which is composed of inde- 
pendent inventors and small-business patentholders favor the enactment of 
H. R. 2128 and ask your support to effectuate this end before the passage of 
time makes further serious inroads into the remedies it holds for those who 
qualify for such relief. 

It would have been more apt had this legislation been designated “patent 
restoration” rather than “patent extension,” for actually it provides for the re- 
placement of a period of time to the 17-year term of a patent equal to that time 
which was taken out of the patent by governmental action during the periods 
of national emergency. The Government undertook to secure to the inventor 
the exclusive rights to the practice of his invention for a full period of 17 years, 
and it cannot be contended that the Government has fairly and justly carried 
out the obligation it assumed by the issuance of patents unless it passes the 
remedial legislation in H. R. 2128. 

The argument that when an inventor was prevented from the practice of 
his patented invention by Government action his right to exclude others from 
infringing on his patent rights still remained is specious and only half true. The 
right to exclude all others includes, among other things, the right to waive the 
exclusion, to grant licenses to others, or to assign or sell his patent. When 
Government restrictions so affected the desirability of the patent that it could 
not be licensed, assigned, or sold to others, then society through government 
took the right of exclusion out of the patentowner’s hands into its own. In the 
statutory grant the rights of exclusion and its waiver are vested solely in the 
patentowner. Coupled with these rights are the common-law rights to make, 
use, and exploit his invention as he sees fit. These rights go together and for 
all practical purposes, the right of exclusive use cannot be enjoyed save with 
the common-law right. So stated the late Mr. Chief Justice Taft in Crown Co. v. 
Nye Tool Works (261 .U. S. 24, 36): 

“It is the fact that the patentee has invented or discovered something useful 
and thus has the common-law right to make, use, and vend it himself which 
induces the Government to clothe him with power to exclude everyone else from 
making, using, or vending it. In other words, the patent confers on such common- 
law right the incident of exclusive enjoyment and it is the common-law right 
with this incident which a patentee or an assignee must have. That is the 
implication of the descriptive words of the grant ‘the exclusive right to make, 
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use, and vend the invention.’ The Government is not granting the common-law 
right to make, use, and vend, but it is granting the incident of exclusive owner- 
ship of that common-law right, which cannot be enjoyed save with the common- 
law right.” 

The basic reasons in favor of this bill are summarized as follows: 

1. It is within the power of the Congress and it is at least the moral duty of 
the Congress to restore to patentholders any part of the rights given to them 
in the patent grant which were suspended by Government action. 

2. The introduction of this patent extension legislation arose from the need 
for a bill of general applicability as the result of the increasing number of 
petitions for private bills for relief by extension. 

3. Such cases are quasi-judicial in nature and properly belong in the Patent 
Office. Congress is neither technically equipped nor should it be burdened with 
this increasing workload. 

4. Precedent for the extension of patents can be found in Public Law 598, 
8ist Congress, Public Law 437, 82d Congress, and the act of May 31, 1928. 

5. The patent owner had a promise from the Government to secure him in 
the exclusive rights to his patent for periods of 17 years in consideration for 
precedent public disclosure and for subsequent dedication to the public. His case 
is not to be confused with commercial enterprises also affected by wartime 
restrictions. Gas stations, automobile agencies, restaurants, and others, which 
were merely unable to obtain all the supplies which they could have disposed of, 
had no such agreement with the Government. The Government did not agree 
to secure them in any exclusive rights or limit their business existences to 17 
years, nor did they disclose anything of value to the public and agree to dedicate 
their businesses to the public. Instead, many businesses had the elements of 
convertibility which in wartime resulted in substantial expansion. Patent- 
owners on the other hand were so circumscribed by the specifics of their patent 
descriptions that Government stop-orders amounted to immobilization. 

6. H. R. 2128 is a limited bill in which careful consideration has been given 
to a balancing of the equities. Adequate provisions have been made to protect 
acquired rights in section 7. 

7. The bill requires no expenditure of public funds. 

8. The Patent Office, the agency of pertinency, has testified on the bill, poses 
no objection to it, and has pronounced it administratively feasible of operation. 

9. H. R. 2128, with some amended improvements, is otherwise identical with 
H. R. 3534 which passed through the sub and full Committees of the Judiciary 
of both the House and the Senate in 1954 only to be thwarted and die on the 
consent calendar in the closing hours of the session. 

10. Rejection of this bill now will result in irreparable harm to those who still 
can be made whole and force others to petition for relief by private bills. 

For these reasons and in justice to inventors, the encouragement of whom the 
Congress was empowered to promote in article 1, section 8, of the Gonstitution, 


we respectfully ask timely and favorable action on H. R. 2128 without further 
amendment. 


Porter, Cuirtick & RUSSELL, 
Boston, April 27, 1956. 


Subject : H. R. 2128 on patent extension. 


Mr. FRANK P. SCULLY, 
President, Scully Signal Co., 
Melrose, Mass. 


DEAR FRANK: In the March 1956 bulletin of the American Patent Law Asso- 
ciation there appeared a copy of a letter sent by Richard Whiting, chairman, com- 
mittee on patent legislation of the American Patent Law Association, to\every 
Member of the House of Representatives, opposing H. R. 2128. 

The first paragraph of Mr. Whiting’s letter reads as follows: 

“This association is a national organization, founded in 1897, and having a 
present membership of 2,000 lawyers specializing in patent practice. We repre- 
sent patentowners and because we do it might be thought that we would favor 
patent extension generally. But we are opposed to it because we feel that it is 
contrary to the welfare of the patent system, with which we are vitally con- 
cerned.” 


82110—56 
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Whether it was done intentionally or not, it seems clear to me that Mr. Whiting 
did convey to the Congressmen the idea that all 2,000 members of the APLA are 
opposed to H. R. 2128, although Mr. Whiting must have been well aware that 
such was not the case. 

Accordingly, I immediately wrote to Mr. Whiting as follows: 

“T have just read the copy of the letter your committee on patent legislation 
sent to every Congressman relative to H. R. 2128 (patent extension). 

“Your letter gives the impression that all of the membership of the American 
Fatent Law Association are opposed to this bill. This, as you know, is not the 
case. 

“This question came up at a meeting of the Boston Patent Law Association 
last year and my recollection is that the members were nearly divided on the 
subject. 

“Accordingly, unless the APLA membership has been polled, I think you should 
write to the Congressmen retracting the inference that your statement represents 
the opinion of all of the members and state instead that it is merely your per- 
sonal opinion or the opinion of your committee. If the membership has been 
polled, then I think the thing to do would be to state the results of the poll.” 

To this letter Mr. Whiting replied as follows: 

“My letter to the Congressmen relative to H. R. 2128 (patent extension) was in- 
tended to express the view of the American Patent Law Association as deter- 
mined by the board of governors. Perhaps it fell short of doing so in some way 
and if so I want to take immediate steps to correct it.” 

Since the board of governors of the APLA is a numerically small group, it 
seems clear to me that Mr. Whiting’s letter to the Congressmen may have had 
a very misleading effect, for I am quite confident that if the APLA membership 
were polled a very substantial number would favor this legislation. This position 
can be supported by the results of a vote taken at the meeting of the Boston 
Patent Law Association on June 29, 1955, at which meeting 61 of a total member- 
ship of 160 were present ; 16 were in favor of the bill, 23 opposed it, and 22 did not 
vote. 

I think it very unfair and deceptive for organized groups to advise Congressmen 
and Senators that such groups are for or against legislation on the basis of 
merely a majority vote. In the absence of a statement of the actual vote, a com- 
pletely erroneous impression may be set up in the minds of the legislators. 

I shall be interested to learn what steps Mr. Whiting takes to inform the Con- 
gressman and Senators of the true state of affairs. 

Sincerely yours, 


YARDLEY. 


HemMAN & HEILMAN, 


New York, N. Y. May 2, 1956. 
Subject: H. R. 2128. 


Mr. JoHN LYONS, 
Patent Equity Association, 
Connecticut Avenue, Washington, D. C. 


Dear Mr. Lyons: I understand that the American Patent Law Association, and 
possibly the New York Patent Law Association and various other organizations, 
have urged that H. R. 2128 be not favorably considered for various and sundry 
reasons. 

I am a member of both the above associations, as well as the American Bar 
Association, the Federal Bar Association, and many other organizations. I take 
this opportunity to bring to your attention that the APLA and the NYPLA do 
not speak for me. 

I do not recall ever having received a questionnaire on the subject from either 
of the above groups. Accordingly, if the membership was not canvassed, the 
above patent groups represent the opinion of only a very small number of patent 
lawyers forming the committee on patent legislation. 

In closing, in my opinion, all of the reasons advanced by opposition groups fail 
to evaluate properly the basic equitable consideration, that is, an attempt by Con- 


gress to restore, insofar as possible, the reduction of the patent contract right 
occasioned by the war. 


Sincerely, 


JAMES M. HEILMAN. 




















PATENT EXTENSION 47 


(The prepared statement of Mr. B. F. Miessner is as follows:) 


STATEMENT OF B. F. MIESSNER, OF MORRISTOWN, N. J., [INDEPENDENT INVENTOR, 
AND PRESIDENT OF PATENT EQUITY ASSOCIATION 





Mr. Chairman, my name is Benjamin Franklin Miessner. As an independent 
inventor for 30 years, I have tried very seriously to justify at least the inventive 
associations of that illustrious name. I am also president of the Patent Equity 
Association. 

While not an “attic inventor” as commonly conceived, I do have a well-equipped 
laboratory in my home and I have had the benefit of a self-earned engineering 
education. 

I have been granted about 150 patents, mostly in the field of electronics, the 
first of which was the cat-whisker detector, invented in 1910 while a wireless 
operator in the United States Navy, for withstanding the shock of big gunfire. 
It was in wide use later in the early days of radiobroadecasting. I am still 
extremely active and have about 25 patent applications on file in the Patent 
Office. 

As early as 1911, I pioneered in the field of guided missiles and many of these 
basic guidance and homing missile principles are now in use; also modern 
multiplex radio relay systems, and the photoelectric exposure meter, now used 
by many photographers. 

During World War I, I pioneered the development of aircraft radio for the 
Navy at Pensacola, Fla. 

In 1920, I developed the first electrical recording and reproducing apparatus 
for phonographs, now in universal use, and later the plug-in radio sets which 
eliminated all batteries. This 10-year development yielded about 50 United 
States patents which I sold to Radio Corporation of America in 1930. During 
the past 25 years I have been granted some 75 patents on electronics. 

Some 35 of my earliest and most basic patents in this field have already 
expired during deliberations of a reluctant industry. Others just getting into 
production toward the end of their patent terms could not be made during the 
recent wars because uf Government stop orders. The resultant losses have been 
very substantial. During World War II, I put aside all of my own work and 
devoted my inventive and development efforts to such essential projects as radar, 
aircraft, and submarine detection, cooperation with the Inventors Counsel, the 
Navy Bureau of Ships, and the Army Signal Corps. This service was without 
compensation, and I filed no patent applications on these wartime inventions. 
I also gave to the War and Navy Departments a royalty-free license on all of 
my issued patent in electronics. 

I have been associated with Patent Equity Association since its founding 
some years ago by Mr. T. Irving Potter, a prominent inventor in the refriger- 
ation field. Congressional printings of earlier hearings on patent extension 
are replete with references to the names of Mr. Potter and Mr. Frank Scully; 
Mr. Scully, Mr. Potter’s successor as president, a small-business man inventor 
and manufacturer, and a member of NAM’s patent committee, disagrees with 
NAM’s position before the Congress, that in opposing patent extension, it repre- 
sents the rank and file of the organization’s membership. 

Patent Equity Association is a nonprofit organization consisting of small 
business patent holders and inventors, who depend so heavily on the patent 
system for their very existence. Among those associated with us are such 

famous names as Land, inventor of the Polaroid-Land camera ; Birdseye, inventor 
of frozen foods ; Maj. Edwin Armstrong, well known as the inventor of FM radio; 
George Washington, Jr., inventor of a widely used, electronic photoengraving 
machine; the Erdle-Prange Foundation, whose patents and plants made possible 
the strong, high temperature alloys so essential in high-flying aircraft turbine 
blades, and Dr. Lee DeForest, well named as “Father of Radio” on whose vacuum 
tube and other inventions is based on our vast and varied electronics industry. 

We of Patent Equity Association have long been interested in improving the 
patent systems of the United States. We are now primarily interested in H. R. 
2128 which aims to restore the lost years of the lives of those patents which could 
not be exploited because of wartime stop orders on the use of strategic materials 
and manpower. 

We are a relatively small and unknown group, compared with the powerful, 
and highly organized groups who oppose this bill, and whose only real reason 
for this opposition is that some of their members may desire to use unextended 
patents, royalty free. 
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This bill has not been extensively publicized. In fact, I have found that very 
few of these who would benefit by it, have ever heard of it. 

If every inventor and small patent-using business in the country were alerted 
to this patent extension bill you may be sure that Congress would be swamped 
in an avalanche of appeals for passage of H. R. 2128. As but one example of 
the attitude of inventors toward this bill, I would like to read into the record 
a letter from one of the most eminent and respected of inventors who is now an 
honorary member of Patent Equity Association. He is Dr. Lee DeForest. 


“Marcu 20, 1956. 


“DEAR SENATOR DANIEL: I most earnestly urge that you cast your vote in favor 
of H. R. 2128 recently passed by the House of Representatives, when this bill 
reaches the Senate. I believe that the duplicate of this House bill will be S. 116, 
sponsored by Senator Dirksen. 

“T am certain that the great majority, if not all, of the American inventors 
agree with me that this bill will be of genuine and much needed help to us 
inventors, to which America owes so tremendously much for its present state 
of economic prosperity and progress. 

“I well realize that the National Association of Manufacturers are making a 
strong effort to prevent the passage of this splendid legislation. It is not diffi- 
cult to see why large manufacturers are not in favor of this proposed legislation, 
but I am sure that you will be able to recognize the justice involved in this bill, 
and that it should by all means be passed by the Senate.” 

That some of our great business heads are cognizant of the problems which 
confront our inventors and other creative workers, is seen in a very recent 
address by Crawford H. Greenewalt, president of E. I. du Pont de Nemours & Co., 
before the American Newspaper Publishers Association, at the Waldorf-Astoria 
Hotel in New York. 

“Behind every advance in the human race,” said Mr. Greenewalt, “is a germ 
of creation growing in the mind of some lone individual whose dreams waken 
him in the night while others lie contentedly asleep.” 

“I know of no problem so pressing, of no issue so vital. For unless we can 
guarantee the encouragement and fruitfulness of the uncommon man, the 
future will lose for all men its virtue, its brightness and its promise.” 

I might add that our position in the world, and our very way of life, may 
also be lost if we do not soon improve the present hostile climate for invention. 

The attitude of the courts against patents, the tax laws, and the wartime stop 
orders have all been instrumental in degrading this climate, and a marked 
decline in invention is already noted. By contrast, Russia is leaving no stone 
unturned to promote invention by all manner of incentives an inducements. 

The present 17-year patent term is already growing too short for those far- 
reaching inventions which show moving industries may refuse to adopt until 
after the patents have expired. For these, the public gets all the benefits and 
the inventor may get none. When shortened to 10 or 12 years by wartime 
emergencies, many patents produce little or nothing for their creators. 

We ask, gentlemen, that you give your favorable consideration to this bill. 
It is only fair and just, it will cost the Government nothing, it will do much 
to restore incentives and faith in our Government to our inventors. 


(The prepared statement of Mr. Paul N. Vonckx is as follows:) 


STATEMENT OF PAUL N. VoNCKx OF CAMBRIDGE, MASS., VICE PRESIDENT OF INTER- 
NATIONAL SHOE MACHINE CorP., AND OFFICER AND DIRECTOR OF PATENT EQUITY 
ASSOCIATION 


Mr. Chairman, my name is Paul N. Vonckx, vice president and general mana- 
ger of International Shoe Machine Corp. I am an officer of the Patent Equity 
Association. 

My company makes some of the machinery that shoe factories use to make 
shoes. We have less than 100 employees and we do a gross business of slightly 
over $1 million annually. The shoe machinery field is dominated by the United 
Shoe Machine Corp., who gross about $70 million annually, and every dollar 
we earn must be taken away from the United. 

My company is founded on shoe machinery patents granted to Mr. J. S. 
Kamborian, our president. He is typical of the independent inventor as com- 
pared to the big research team operations found in United Shoe and other: 
big corporation development departments. 
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In 1936 the United bought patents from Mr. Kamborian and used them in some 
of their new machinery. In 194i they wanted to but the basic patents on which 
our company is now operating but an agreement was never reached, perhaps 
because Mr. Kamborian had decided to set up this business to exploit those 
patents. 

The United set to work to design around our new machine, and got a mode! in 
the field which had some merit, but infringed our patents as later decided by 
the courts in 1945 and affirmed in 1947. 

The early company records show substantial expenses for research, amounting 
to over $26,000 in 3 years, and only at the end of this third year does the first 
income show up on the books with a $900 item. Mr. Kamborian was not 
wealthy, and the stories of his early efforts to set up an organization and get 
his machines running are well known in the trade. 

When the WPB stop order on shoe machinery came through, the company 
situation worsened rapidly. We had plenty of orders on hand, quite a few ma- 
chines were in process, but we couldn’t get authorizations to ship even the 30 
machines that were finished and sitting on the floor waiting to go out. 

During the war our company’s progress was very slow. Immediately after 
the war, we picked up speed, and grossed $600,000 in 1949. 

Our competitors are reported already active in developing new machines which 
utilize the principles of our basic patents; two models of these machines were 
exhibited at a recent shoe machinery trade show. Therefore, we assume that 
profitable use of our basic patents will end as soon as patent protection ex- 
pires. Therefore, because of WPB restrictions, the term during which we will 
be able to profit in this country from our patented inventions will be reduced from 
17 years to 12 or 13 years. 

We also do business in Europe through associate companies. Last month I 
received a perfectly routine letter from our English correspondent notifying us 
of the approaching expiration date for British coverage under one of our sub- 
sidiary patents, and asking if we wanted to apply for its extension. We are 
already operating under extensions on several of our European patents, and it 
is interesting that we as Americans are given economic privileges in England 
that have not been granted here in our own country. 

I have estimates from England which may serve to dispel fears as to whether 
patent extension is workable. 

In 1954 there were approximately 130,000 British patents in existence. 

Patent extension had been applied for on approximately 5,500 since June 
1946. 

Patent extension had been granted on about 3,500 British patents up to 2 
years ago. 

The small individual inventor needs all the help and encouragement you can 
give him to prevent his being submerged in big business’ efforts to get at the new 
ideas he has created. This legislation will help protect small-business-men pat- 
ent holders so they can continue to produce and create new ideas. In these times 
when our national welfare depends more and more on our wits and ingenuity, I 
submit that it just isn’t good sense to curtail the revenue, and hence the activi- 
ties, of a very creative group in the engineering and scientific portions of our econ- 
omy. 

For these reasons I respectfully urge your support for the immediate passage 
of patent extension bill H. R. 2128 without amendment. 


(The prepared statement of Mr. Rudolph I. Schonitzer is as 
follows :) 


TESTIMONY OF RUDOLPH I. SCHONITZER 


My name is Rudolph I. Schonitzer. I am a resident of Shaker Heights, Ohio, 
and I am the owner of Schonitzer Engineering Co., of Cleveland, Ohio, an in- 
dividual proprietorship, primarily engaged in research and development work. 

I hereby respectfully submit to your committee my views relative to restoration 
(extension) of patents whose practice was prevented or curtailed during certain 
emergency periods by production controls. 

When our forefathers in their great wisdom and foresight, in section 8 of 
article I of our Constitution, granted to Congress the power “to promote the 
progress of science and useful arts, by securing, for limited times, to authors 
and inventors the exclusive right to their respective writings and discoveries,” 
they laid the groundwork not only for the happiness of the individual American 
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family and the opportunities afforded each citizen, regardless of what social 
standing, rich or poor, scholarly or untrained, but they had also provided for the 
incentives through which our Nation became the most prosperous and power- 
ful in the world. As a consequence, today we enjoy a standard of living so 
high that no other nation comes even near to it, and all peoples look with 
astonishment and even envy upon our accomplishments. 

So, in article I, section 8, of our Constitution, the patent right was estab- 
lished. This right in essence and effect is a contract between society and the 
inventor, whereby the inventor agrees to disclose to the public his invention and, 
in return, society agrees to grant to the inventor, for a limited period of time, 
the benefits resulting from his discoveries and, of course, the right to exclude 
others from practicing his invention without his explicit consent and permission. 

By reason of the production controls ordered by the Government during World 
War II and the Korean conflict, the right of the inventor to practice his in- 
vention and to enjoy the benefit therefrom was prevented and curtailed and, as a 
consequence, the inventor did not receive the benefits granted him by society 
in the form of a patent. In effect, the inventor immediately, upon his appli- 
cation for a patent and the issuance thereof, fulfilled his part of the bargain, 
but society shortened its part. 

It is a well-known fact and experience has proven that it takes years after 
the granting of a patent to introduce the invention to the public and complete 
the necessary preparations for manufacturing and marketing, and there are 
some cases where even 17 years was not enough time to profitably manufacture 
and market very useful inventions. Thus, the inventor cannot afford to have 
his already limited time further shortened, and it is no more than equitable to 
have the lost time restored to him. 

Great Britain, France, Belgium, Italy, India, Australia, and other countries 
have already recognized the equities inherent in the pleas of patent owners 
who have been deprived of patent rights by Government action in wartime. 
Why should we be so late in taking similar action? 

It is believed that there has been opposition from big business to Congress 
making proper restoration to patent owners of the time lost. The effect of this 
delay was not only grave but, in many cases, fatal to the independent inventor, 
usually to the gain of big business. Big business does not need patent protection, 
as the big corporations, by reason of their tremendous financial power, have a 
way of controlling the markets and, in addition, they constantly strive to ob- 
tain the benefits resulting from the untiring efforts and ingenuity of the inde- 
pendent inventor and small business. So, the big are rapidly getting stronger 
and the small are rapidly getting weaker. 

J most fervently hope to be wrong in this instance, but it very much appears 
that we are tragically witnessing the gradual elimination and disappearance of 
an extremely important segment of our American society, namely the great 
middle class of our people. Can we afford it? Preservation of the opportunity 
to the individual inventor and the protection of his rights is much more necessary 
under present conditions of concentration of great power and wealth in the hands 
of a few very large corporations than it was at the time when our Constitution 
was written. 

Already many patents have expired since September 2, 1945, and July 26, 
1953, respectively. The owners of such expired patents will suffer additional 
inequities if the expired patents are not properiy considered in reframing the 
necessary legislation for restoration. To equally and equitably treat such ex- 
pired patents, it is only necessary to provide in the proposed legislation that 
the patents which are to be restored for the reasons mentioned are to be ex- 
tended, continued. renewed, and reinstated for a term corresponding to the time 
lost as it occurred in each case, the term to run from the date of the grant of 
the extension, continuation, renewal and reinstatement or the date of expiration 
of the respective patent, whichever is later. Action on the part of Congress to 
such effect will treat the expired patents equally with unexpired patents, as it 


is not the fault of the owner of an expired patent that Congress has delayed 
action in this respect for so long. 
Thank you. 


(The prepared statement of Mr. Richard H. MacCutcheon is as 
follows :) 
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ADVANCE er OF TESTIMONY OF R1cHarp H. MAcCUTCHEON 


My name is Richard H. MacCutcheon. I am a patent attorney with offices at 
955 Leader Building, Cleveland, Ohio, where I represent about 7 small companies 
and 12 individual clients, none of whom oppose patent extension, and 1 of whom, 
Mr. R. I. Schonitzer, is here today. 

My purpose in being here is to explain briefly to you our position on the matter 
of extension of patents where the normal development thereof was curtailed by 
production stop orders during World War II and the Korean war, as provided in 
subsection 2-2 of H. R. 2128 presently under consideration by this committee. 

The patent grant may be thought of as a contract. For the inventor’s dis- 
closure the Government grants to him, or to anyone he may designate, the right 
to exclude others from reaping where they have not sown. 

Individual situations are so much easier to comprehend that I wish each of 
you would consider the case of Rudolph I. Schonitzer, doing business as Schon- 
itzer Engineering Co., a sole proprietorship which over many years has employed 
development engineers, development shop workers, and a secretary. In this 
great country of ours more than 162 million people depend upon the all too few 
people like Mr. Schonitzer to stimulate, finance, and oversee the creation of ideas, 
and to refine them into useful products to make ours the best standard of living 
ever known on earth, while at the same time providing standby facilities with- 
out which we could not preserve our freedoms in time of war. 

A private bill (S. 2233, introduced June 15, 1955, by Senator Bender) seeks to 
authorize the extension and renewal of 20 specific and enumerated Schonitzer- 
owned patents, the utilization of which was prevented during World War II and 
curtailed during the Korean war. This committee has deferred action on the 
private bill because of pendency of general bills such as H. R. 2128. 

The developments represented by the Schonitzer patents are in the automotive 
field. Anyone who knows this field can testify what a tremendous job it is to 
introduce an idea from the outside and have it adopted by the industry. But 
Mr. Schonitzer repeatedly did just that. 

It was not the fault of Mr. Schonitzer that the useful life of his patents was 
reduced from 17 years to11. It was not his fault that he was too old to do those 
acts required to make him a veteran so that he could qualify for patent extension 
on that ground. And if we come to the day when patent extensions are granted 
only to those who granted free licenses for Government use during wartime, it 
will not be his fault that the many patents under which he gave such free li- 
censes related to bomb fins and other hardware of war and are not the very same 
patents which he now needs restored and which relate to peacetime products. 

The organized bar, of which I have been a member for many years without 
ever having my opinion asked for on the matter, has at times opposed all general 
bills for patent extension. Spokesmen of such organizations sometimes say they 
are speaking for all members when they do not, and while they do not realize it 
they are merely blindly following the precedents set by their own coiunmittees in 
such prewar years as 1935, 1937, and 1940 (ABA) or in a year prior to the writing 
of H. R. 2128, as in 1953 (APLA). I have attended their meetings, and it seems 
apparent to me that such associations are controlled by those of their members 
who have the time and money to travel which, in most cases, means those of their 
members who have the biggest employers or clients. 

I have been in big business myself and from 1946-52 was employed as one of 
50 attorneys in the patent department of one of America’s largest corporations, 
at which time I would have shuddered to think of patent extension legislation in 
view of that company’s greatly increased earnings during the years of so- 
called deprivation. But situations such as Schonitzer’s are quite different. He 
produces ideas, not products. 

In exchange for his disclosure of valuable ideas which he might have kept 
secret, Mr. Schonitzer was promised by the Government the exclusive right lo 
make, use, and sell certain patented structures for a limited period of 17 years. 
As usual, a first part of the period was required to be spent on heartbreaking 
promotion. A good portion of the rest of the period was taken away by Govern- 
ment curtailments at the time of Pearl Harbor. and again during Korea. 

While putting in long hours a day at valuable warwork, practically 7 days a 
week, during which, due to these stop orders, Mr. Schonitzer was not able to re- 
ceive just returns from his inventions, he was forced to lose a substantial part of 
the intended 17-year life of his patents. During the same period he was not al- 
lowed to do work which would eventuate in replacing his patents as they run out 
and by now the income reduction from his inventions is so serious that he may 
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have to shut the doors, throwing people out of work and causing America to lose 
an important standby facility for its defense as well agpan important one of its 
too few good sources of workable and wanted new ideas: 

The bills now before this committee will only to some extent take care of this 
situation. say “to some extent” because (in practical effect) the pending general 
bills do no take care of patents which expired prior to the ending of the Korean 
eonflict (July 1955) and only partially take care of patents which expired 
thereafter. 

Here we are not only considering the case of men such as Schonitzer who 
directly contributed to our very way of life. but we are here considering also the 
welfare of our great country which can only progress in accordance with the 
examples it sets as to just and considerate treatment of inventors, a treatment 
which must be at least equal to and preferably greater than that afforded by any 
other nation. 

The only equitable solution would seem to be passage of H. R. 2128 properly 
amended to take care of expired patents which action is earnestly solicited. 

The opponents of such extension, who are few though vociferous, call it “class 
legislation without any real justification”, a remark the first part of which could 
be as well applied to most patent, trademark or copyright legislation, and the last 
part of which, at least according to the view of most of the Congressmen, is just 
not true. 

They say “the wartime controls in question were not controls especially di- 
rected toward patents or patent owners” (which is true) “but were controls on 
production and materials which affected patent owners no differently from other 
enterprises not involving patents” (which does not seem true to me). Patent 
owners were the only classes of people who had performed their part of half- 
executed contracts, and in return had been granted by the Government a liniited 
lereth of time to secure their reward. In the case of a private inventor the 
revvard is secured not by manufacture, use, or sale of the invention all of whith is 
nov a right obtained by a patent, but by the right to exclude others from use o1' the 
invention. This right to exclude others is certainly taken away by any Gov ern- 
ment stop order on production of the class of goods to which the invention rel:.tes. 
Thus, it seems to me wrong to say that any wartime curtailment was not a cur- 
tailment of a right obtained by a patent. 

They say that to the extent that such curtailment shortened the period that a 
patentee might enjoy and profit from his monopoly, his loss was no different in 
kind or degree from countless other similar losses suffered by many nonpatent 
owners during the war’ It seems to me that they forget, first, that many such 
others have already been compensated by their Government, at least to some 
extent, and secondly that the patentee’s loss was peculiar and different in kind 
or degree from other losses suffered, and quite unlike death and so many other 
losses it is so easily correctable at no expense to the taxpayer. 

Many other countries have already passed legislation of the type we are now 
considering, thus recognizing the contributions of people who burn the midnight 
oil to make the unknowns of the past the necessities of the future. We are ina 
bad way if we in America cannot understand the plight of such people and are 
willing to kill the geese that lay the golden eggs of America’s ever better standard 
of living and ever increasing standby facilities for defense. 


(The statement of William B. Barnes is as follows :) 


STATEMENT OF WILLIAM B. BaRNEs, MUNcrgE, IND., IN Support or H. R. 2128 
INTRODUCTORY 


My name is William B. Barnes, and I am a resident,of Muncie, Ind. Iama 
professional mechanical engineer (Indiana registry No. 5412), specializing in 
automotive development engineering. with a background of 36 years of practical 
experience subsequent to receiving the first of two university degrees appropriate 
to the field of my endeavors. For the past 24 years, I have been in business for 
myself, my livelihood coming almost entirely from the proceeds of the sale of 
patent rights created by my own personal efforts. I am not in the manufacturing 
business ; the devices covered by these patent rights are manufactured and sold 
to various car and truck manufacturers by my exclusive licensee, one of the larger 
automotive parts makers. 

This statement is for the purpose of giving support to this legislation, or its 
equavilent, which will restore the effective full legal terms of life to certain 
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patents whose normal commercial exploitation was curtailed by wartime Govern- 
ment restrictions. 

The basis for this legislation has been ably presented in Report No. 1297 by 
the Committee on the Judiciary of the House of Representatives and no general 
restatement of that basis is contemplated here. However, a discussion of certain 
special aspects of the need for this legislation, from the viewpoint of some of the 
smaller manufacturers. independent inventors, and other owners of patent rights, 
is felt to be in order, and is respectfully submitted for consideration by your 
committee. 


THE NEED FOR THE LEGISLATION 


The need for this legislation is well exemplified by the effects of the Govern- 
ment order which stopped the production of passenger automobiles early in 
1942. Various organizations and individuals were affected in various ways: 

(a) The largest car manufacturers, with vast manufacturing facilities and 
practically unlimited capital, had no difficulty in getting war production busi- 
ness to take the place of car manufacturing; Government agencies sought them 
out and thrust the military business upon them. In the event of contract ter- 
minations, provision was made for relief of those whose position was adversely 
affected by governmental action. In varying degrees, the smaller car manu- 
facturers had the same experience. In general, it may be said that the stoppage 
of car manufacture did not damage this class of manufacturers. Their products 
changed, but their overall business was increased. 

(b) The larger parts manufacturers, already producing components for mili- 
tary automotive equipment of various kinds, merely stopped making passenger 
car parts and turned out more parts for military uses. The same relief was 
accorded them for the effects of contract terminations. In general, it may be 
safely stated that this class of manufacturers did not suffer from the effects of 
the governmental stoppage of passenger-car production. 

(c) Smaller parts manufacturers, perhaps making only parts peculiar to pas- 
senger cars, attractive to the car manufacturers and protected against piracy 
by a patent structure, lacked the big-name attraction so advantageous in getting 
quick Government contracts and perhaps also lacking the capital for quick 
conversion, in general did not fare so well. Conversion was hard, slow, and on 
the whole, unprofitable. In many of these cases, war production was not nearly 
so profitable as it would have been had it been possible to have continued on 
with a business just getting underway after a hard initial period of develop- 
ment of a patented specialty. Their businesses certainly did not, in many in- 
stances, proceed ‘as usual.” 

(d@) Independent inventors of such devices, already established in the mar- 
ket (or their successors in the ownership of patent rights), were simply put 
out of business, at least as far as proceeds from the patent rights were con- 
cerned. For the war-restricted period, they may have changed to other activities 
as a means of livelihood, or relied on other resources of support, but the unused 
values in their patent rights wasted away with the passage of time. In some 
cases, these lost values cannot be fully restored even by the passage of this bill. 
An important element in automotive marketing is timeliness, and competitive 
devices, requiring much time and vast funds for development, got (because they 
were applicable to some military uses) the priorities for time and material, 
and thus had 4 years of uninterrupted development at public expense. Thus, in 
the postwar competition, such devices, enjoying the very considerable advantage 
of sponsorship by sheer corporate mass, also enjoyed a more important addi- 
tional advantage in having had the time and opportunity to catch up techno- 
logically, at Government expense, while the market was tied up with wartime 
restrictions. 

The above situation is not especially limited to the automobile industry ex- 
emplified above. It is believed that the following is a generalization that can 
be sustained : 

The rights conveyed by a patent grant under the American patent system con- 
stitute a business equity whose life is limited by statute to a maximum of 17 
years. 

The value to a business enterprise of the American patent system varies about 
in inverse proportion to the size of the business enterprise involved. In other 
words, the bigger the business, the less the need for patent protection, and vice 
versa. 
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The very largest of the manufacturing organizations are aggregations whose 
components were once small manufacturers, many of whom got their start and 
made their early growth by virtue of patent protection. However, it appears 
to be an established fact that, once such an operation has attained a given size, 
its mass alone will suffice to dominate a market, and (unless limited by the re- 
straints of law) may eventually stifle competition. Under such conditions, the 
protections afforded by patents are unnecessary for that particular enterprise, 
and when held by others may constitute a positive nuisance. 

Such organizations maintain large patent departments and take assignments 
of taany patent applications made by their own employees (frequently referred 
to as “kept” inventors), merely to assure that some outsider does not (upon 
the same invention, which he may have already made) secure patent protection 
which might later prove to be embarrassing. The maintenance of special depart- 
ments for the consideration of new devices presented by hopeful outsiders is 
merely an administrative procedure for dealing with an unavoidable nuisance. 

Organizations having such attitudes may be expected to oppose the bill under 
consideration, as a piece of “nuisance” legislation. 

On the other hand, many manufacturers of lesser, but still quite substantial 
size, will be found to rely, at least in part, upon attractive products with patent 
protection to maintain competitive positions. Such manufacturers are usually 
in search of new products, with adequate patent protection, and if such products 
are not forthcoming from within their own organizations, are not adverse to 
entering into pafent-rights agreements with outsiders, which have been known 
to yield handsome returns to the latter when the product has met with wide 
public acceptance. Manufacturers with such attitudes, who may have lost a 4- 
year market on an exclusively licensed item with a heavy development expense, 
would not be expected to oppose this measure, even though its enactment may 
involve payment of substantial additional royalties. 

The small manufacturer who relies entirely upon the sales of one single at- 
tractive patented product, having gotten established, may be able to keep going 
when the expiration of the patent’s 17 years of life opens the field to general 
competition, but if the larger operators move in, he may have difficulty in 
surviving. 

The nonmanufacturing owner or licensor of a given patent, as far as the 
values contained in the rights to that patent are concerned, is in a business 
whose life is limited to 17 years, 

The largest manufacturers, to whom the protections of the patent system are 
unnecessary (and in the hands of other, a nuisance) certainly do not have their 
business lives limited to 17 years; other large manufacturers, to whom attractive 
patented products are substantial profitmakers, have no such limitations, either. 

Sut to the small manufacturer, and the nonmanufacturing patent owner, every- 


thing may be staked upon that 17-year patent life, and society is obligated that 
it not be reduced. 


THE CONTRACT BETWEEN SOCIETY AND THE INVENTOR 


The grant of a patent is simply the means whereby society, in exchange for 
the inventor’s disclosure of his invention and ultimate dedication of it to the 
public use and welfare, undertakes to secure for him, or his assigns, the oppor- 
tunity, for a limited time, to get the maximum possible return for his efforts, in 
fulfillment of the intention expressed in the Constitution of providing incentives 
“to promote the progress of science and useful arts.” 

A patent, then, is a contract whereby the inventor discharges his obligation 
immediately, in full, and irretrievably, by the disclosures contained in the issued 
patent, but society’s obligation is discharged on the installment plan, and in 
terms of time limited to 17 years. 

The grant of a patent is primarily in the public interest; it is only an induce- 
ment intended to stimulate inventive activity, and to make the product of that 
activity available for the uses and benefit of society. Such an inducement does 
not include the guaranty to the patent owner of any return whatever for his 
efforts at invention, and for his full public disclosure of the results of those 
efforts; it merely includes the opportunity of certain advantages in exploiting 
the invention, for a limited time, before its final and certain surrender to the 
public domain. The only quantitative element in such an inducement that so- 
ciety offers for effort is that of time; the owner of patent rights is given a 17- 
year period in which to make the most of the invention before its inevitable dedi- 
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eation to the public, by granting for that period, the right to exclude others from 
making, using, or selling the invention. 

Such right of exclusion, by the patent contract, is certainly vested solely in 
the owner of the patent rights. When the action of a Government agency pro- 
hibits the practice of a patented invention for any portion of the 17-year con- 
tract period, then society has taken that right of exclusion from the patent 
owner’s hands and into its own. For such portion of the contract period, society 
has repudiated its contract. 

The inventor, however, has discharged his contractual obligations in full, and 
irretrievably, with disclosures contained in the issued patent, and he, or his 
successors in the ownership of the patent, has every right to expect a final, 
similar, full discharge by society of its own contractual obligations. In the 
event of society’s default, the patent owner is in a peculiarly disadvantageous 
position ; he can neither repossess what he has delivered, nor can he seek judg- 
ment in court against the defaulting party. His only remedy is in legislation. 

In your consideration of this bill, it is respectfully urged that the term gen- 
erally applied to it (that it is a “patent extension” measure), while perhaps 
technically correct, is factually in error. The bill is actually a “patent rights 
restoration” measure. 


SUMMARY 


It has been argued, in opposition to this bill, that many others suffered from 
the effects of the war, and that society cannot compensate all of them. Society 
cannot underwrite one’s life expectancy, nor his success in business, and the 
grant of a patent does not promise commercial success for an invention. But 
society did covenant with the inventor an assured 17-year period for his rights 
of exclusion. It has been argued that the Government restrictions assisted the 
patent owner in the exercise of those rights of exclusion. 

It is submitted that by such restrictions society took those rights from the 
patent owner’s hands and into its own, and thereby breached its contract. 

Most of the others whose normal business was interrupted by war restric- 
tions were able to continue with other products, and at any rate, when the war 
ended, were able to resume operations without limit as to time. The patent 
owner may not only have been put out of business for a time, but his business 
was limited by statute to 17 years. 

The patent owner’s special contractual relations with society which breached 
its contract, and his possibly complete loss of a portion of a time-limited equity, 
distinguish his situation and his claims from those of any other group. Many 
other groups have been compensated for loss of time or for more tangible losses, 
and they have been compensated at a cost to society in money. The patent 
owner asks now for no compensation in money ; he merely asks for it in terms of 
time that society has already covenanted to deliver. 

Your favorable consideration of his claims is respectfully solicited. 


Senator O’Manoney. There are some persons who have come here 
with written statements which they want to present. I think it will 
be well, if you will present them at the present time for the benefit of 
he committee for the record; leave them with Mr. Green. And, after 
we go through those statements, the committee will have another 
meeting. And we will extend another opportunity to present the case. 
But I cannot now fix the date. 

Anything that is ready for presentation at this moment in the form 
of a written statement, we will be very glad to receive it and make 
it a part of the record. 

Mr. James E, Hoover. I am Mr. Hooper, of William E. Hooper 
& Co., in Baltimore, in the textile business. And I think we have a 
very particular case in connection with section 3 and I would love to 
have the opportunity of answering the question that you have raised 
here. 

I think I can do it to your satisfaction, if I could have the 
opportunity. 

Senator O’Manoney. I want to have you have that opportunity. 
But a glance at the clock shows there is only 30 minutes between now 
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oer - 30, when my hearing on a claim for uranium payments is to be 
eard. 


Would you care to present that in written form, or do you want to 
present it orally? 

Mr. Hooper. We have already given Mr. Green—I think you have 
it there—the written statement. And I would like at a later date, 
though, the opportunity of very briefly commenting on that. 

Senator O’Manoney. Suppose you do it now, since you say “very 
briefly.” I apologize to everybody for the circumstances which make 
it necessary for me to impose these limitation at the present time. 

Since you say you can answer this question that I asked briefly, I 
will be very happy to receive it. 


STATEMENT OF JAMES E. HOOPER, WILLIAM E. HOOPER & SONS 
CO., PHILADELPHIA, PA. 


Mr. Hooper. Mr. Chairman, I will answer it briefly. As I said, of 
course, I would rather answer it more specifically. 

Iam James E. Hooper, vice president of William E. Hooper & Sons 
Co., of Baltimore, Md. I represent a firm privately owned, the only 
eee are my father in his late eighties and myself and my 2 

oys. 

We are particularly interested in section 3 in that we granted to the 
Government a royalty-free license at the request of the Government on 
a half hour’s notice on patents that we had taken out and which were 
vital to the war effort. They covered the treating of all canvas for 
tents, tarpaulins, and all canvas goods used in the war effort by all 
branches of the armed services. 

In fact, almost every tent used during World War II and the 
Korean war, and to date, was made under our patent formulations to 
fire, water, mildew, and weatherproof them and preserve their life. 

The Government said they needed that patent. Without any ad- 
vance notice their patent attorneys came to our head office and just 
by chance I happened to be in Philadelphia which is our head sales 
and general office and Miss Coyne of the Research and Development 
Branch of the QMG brought this to our attention. 

“You can have a royalty free license,” we said; “we want no money 
for it for the duration and 6 months.” 

We claim, sir, that was given freely. There was no question of our 
wanting royalties during that cariell. 

I had 2 boys on a destroyer at the time. One was on a destroyer 
for 5 years. The other was also in the Navy. We volunteered. We 
did not get drafted. 

I was at sea for 2 years in World War I. 

We gave them that. That patent was important. 

As of today here is a bid. The opening time is 10 a.m., April 8, 
1952, with a clause in it—wait a minute—I have got the wrong one— 
opening April 20, 1956, with a clause in it to the effect that any claim 
arising from infringement of any of the following patents—6 of 
them—of the William E. Hooper & Sons Co. or any reissue, et cetera, 
et cetera, provided that the contractor certifies that the contract price 
contains no cost factor to cover the contingency of liability. 

We gave it for duration of the war and 6 months. 
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We do not expect anything for that. We are not talking money. 
We are talking time. 

The Government in every bid has had that clause in, from the time 
we gave it up until right last month. 

Senator O’Manonry. May I see that clause? 

Mr. Hooper. Yes, sir; we claim that is the reason that section 3 was 
written. 

These are just picked at random during the years. Here are other 
bids with that same clause. 

Senator O’Manoney. What is the effect of that clause? 

Mr. Hooper. The effect of that clause is, sir, that we gave the Gov- 
ernment the right as per this license right here, to use any and all of 
our patents in ‘the war effort and have. any other contractor use our 
patents during the war effort free. 

We did not ask a thing, but we said that that permission was granted 
for the duration of the war and 6 months. 

The technicality came up, when did the warend. We definitely and 
specifically and positively say that it ended V—J Day and 6 months. 
The actual treaty, as you know, was October 28, 1952, which was 6 
years and 6 months later. 

They used all of our patents during that period. They used them 
all during the war, Korean war. They are using them today. 

And every manufacturer who bids today on a Government bid for 
tents, tarpaulins or canvas, is allowed to use our formulas and patents 
which we freely gave during the war and we didn’t give them during 
peacetimes. We gave them during the war. 

But they are still using them. And they are using them as of this 
month. 

We say that is all right. We have no argument on war work to 
use them. 

Senator O’Manoney. You want no retroactive compensation ? 

Mr. Hooper. No, sir. 

Senator O’Manonery. Your case depends upon the meaning of the 
royalty-free grant which you gave the Government ? 

Mr. Hooprr. Yes, sir. 

Senator O’Manoney. As to its termination? 

Mr. Hooper. That is right. 

Senator O’Manonry. That is your claim? 

Mr. Hooper. Yes, sir. 

Senator O’Manoney. Have you had legal advice as to the interpre- 
tation of that claim? 

Mr. Hooper. Yes, sir. 

Let us put it this way: We did not get into any legal advice when 
we granted this license. 

Senator O’Manoney. No, no; I understand that. 

Mr. Hooper. This license, they asked us for a license—they said, 
“Here it is,” we signed it all within half an hour. It never occurred 
to us that there would be any interpretation, that this license was for 
the rest of all time. 

We gave it for the war and 6 months. We did not ask—after the 
war was over—we got out of the war—I got out in 1919, out of the 
Navy—mny boys got out in 1946. 

Senator O’Manonry. You gave no thought to the meaning of the 
treaty ? 
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Mr. Hoorrr. We said during the war. War to us is war, and not 
something else. I can’t cite them—I am not a lawyer. I think you 
will find plenty of rulings, though, where it has been interpreted where 
a concern such as ours gave it in that spirit for the war and 6 months; 
it has been interpreted by many courts and by the Congress that the 
shooting war was what they were talking about. 

I know when I appeared before the House committee on the same 
subject, that the House committee changed this around. And you 
wiil notice that in the bill, on page 4, it says here—and this was put 
in, really, for our benefit, I think : 

In cases where the only ground for extension are those described in subsec- 
tion (a) (38)— 
which are those— 


the further term shall equal the period during which the initial licenses granted 
by the owner of such patent— 


or— 
was in effect between September 2, 1945, and April 29, 1952— 


Weare not asked to go back during the war. Wegavethat. Wedo 
not want any extension on that—not even time. But we do think 
that when the Government keeps a patent 

Senator O’Manonry. You have no objection to a modification or an 
amendment of this section to make it quite clear to cover your case, 
but that, however, raised the difficult question which the committee 
must eventually face, and that is, whether a law which is intended to 
grant relief for present use of a patent, which was granted royalty free 
by the Government for the war, would not at the same time open up 
the door for many applications which would not have the basic good 
faith that yours appears to have. 

Mr. Hooprr. Sir, this bill has five very distinct conditions in it that 
you have to meet in the granting of a royalty free license. 

First of all, you have to have granted it. It has to have been gen- 
erally used. It does not cover, as you mentioned, just thousands of 

atents that are not used. It has to be in general use. It has to have 
at of a real service to the war effort. It covers all of those points. 

So if my concern can meet those points—in other words, if they 

rranted something that was a real value, not something that might 
Save been used, but that was used and was of value, and it was given 
royalty free. 

And then there is a limiting factor here. This bill does not help 
us on today’s use of this thing. I just mentioned that in passing. 
This bill limits use. 

Senator O’Manoney. If you will be good enough, Mr. Hooper, to 
present your written statement upon this matter, we will appreciate 
that. When the committee resumes the hearing, which we will do, 
notice of which will be publicly announced in the record, you will have 
another opportunity. 

Mr. Hooper. All right. 

To show you what happened, here is New York Quartermaster No. 
1389 of April 8, 1952, in which they ask for bids on 40,946,000 yards 
of treated goods. The total yardage offered against that bill under 
our patents was 295,347,281 yards. 
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So you see that other people in 1952, long after the war, are using 
our patents and offering goods to the Government th: at we had pat- 
ented, because the invitation for bid had that clause in it. 

Senator O’Manoney. You have made a very clear statement, sir- 
We very much appreciate it. 

Every person who wants to have personal notice of the time when 
the hearing will be resumed, please give that information to Mr. 
Green. 


(The prepared statement of Mr. William E. Hooper is as follows :) 










STATEMENT SUBMITTED IN BEHALF OF Wo. E. 





Hooper & Sons Co. 
SUMMARY OF CONTENTS 


Wm. E. Hooper & Sons Co. (hereinafter called “the Hooper Co.”) urges 
enactment of H. R. 2128. It understands that H. R. 2128 is essentially the same 
as H. R. 3534, 83d Congress, which was reported out favorably by the Com- 
mittee on the Judiciary and passed by the House. The Hooper Co. believes 
that its experience in matters of the sort that H. R. 2128 is designed to deal 
with demonstrates the wisdom and justice of such legislation. 

Commencing in the 1930's, the Hooper Co. engaged in a program of research 
and development in “tinishes” for fabrics and other materials, with the ob- 
ject of treating such materials as cotton duck to make them water-resistant, 
mildew-resistant, and flame-resistant. The outcome of this program was 
that certain compounds were developed which could be readily applied to fab- 
rics, and when properly applied did not wash out, made the fabric resistant 
to water, mildew, and flame, and significantly prolonged its useful life. 

This achievement was of real public and industrial value in a peacetime econ- 
omy, and was scon to prove of outstanding, unique, value to the military forces 
of the United States, fur tents, tarpaulins, gun covers, life preserves, cam- 
ouflage fabrics, and numerous other materials. 

The inventions were duly covered by United States patents, six in all, the first 
of them issuing in 1936 and the last in 1942. The Hooper Co. undertook to com- 
mercialize the inventions under the patents and justly looked to that com- 
mercialization for financial returns that would pay for the large expenses of 
research and development and reasonably compensate it for the inventions that 
had been made. Under our patent system, the patent rights were limited to 
a period of 17 years for each patent, a modest period when one considers the 
time which is necessarily consumed in research, testing, and preliminary devel- 
opment, particularly in inventions of this kind. 

To further the interests of the United States of America, the Hooper Co. granted 
te the United States on February 20, 1943, at its request, a royalty-free license 
under the Hooper patents and further agreed to grant a similar royalty-free 
license to any contractor manufacturing goods for the Government, if such 
contractor applied to the Hooper Co. for such a license. These licenses were 
to continue “for the duration of the war and 6 months thereafter.” 

The United States, and contractors producing goods for the United States 
which required the use of the Hooper Co.’s patented inventitons, made substan- 
tial use of the inventions during the war period and thereafter. The great 
value of the inventions is indicated by their extensive use in all theaters of 
military activity and by the fact that no satisfactory alternate treatments or 
compounds were found. Indeed, Government specifications made use of the 
Hooper inventions virtually mandatory. 

The normal exploitation of the inventions was prevented by Government 
orders substantially limiting the use of the formulas to products required by 
the Government. There is and can be no criticism of such orders—they were 
essential to the war effort—but one result of them was that, for all normal 
purposes, a period was cut out of the life of each of the Hooper patents, and in 
effect their commercial life was materially reduced from the 17-year period 
promised by the grant. The precise period of time that was taken out has been 
much debated, the answer turning on the meaning to be given to the words 
“duration of the war.” 

The Hooper Co. submits that it is only just and equitable that patents which 
have been made freely available to the Government in furtherance of the war 
effort and whose normal exploitation has been thus prevented, should be ex- 
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tended so as to accord to the patentee the period of commercial exploitation 
promised by the grant. 

The philosophy of the patent system is to encourage the full disclosure of new 
inventions. Without patents, new inventions might be kept as trade secrets and 
never made available to the world except as they might be independently dis- 
covered by someone else. With patents, the discoveries are published and become 
forever public property on the expiration of the patent. The patentee receives 
no financial reward from the Government for making such disclosure; the only 
return that is open to him is that which comes from his exploitation of the in- 
vention during the period of exclusive use promised by the grant. To extend 
patents under the circumstances required by H. R. 2128 for the time periods 
stated therein, takes nothing from the public and nothing from the Government ; 
it is simply effectuates and honors the intent of the original grant. 


I. BRIEF HISTORY OF WM. E. HOOPER & SONS CO. 


The Hooper Co. is a Maryland corporation having its executive offices in 
Philadelphia, Pa., and its mill or factory in Woodberry, Baltimore, Md. Although 
the Hooper Co. was incorporated in 1905, the company is the continuation of a 
business which was established in 1800, and the management and ownership 
of the company has continued in the Hooper family for six generations. 

For many years, the business of the Hooper Co. has been conducted in two 
departments, the manufacturing department and the finishing department. The 
business of the manufacturing department is the manufacture, including spin- 
ning and weaving, of cotton duck to be used for awnings, tents, tarpaulins and 
the like and other heavy cotton fabrics, such as filter twills for filtration of 
chemicals, sugar, oil and other materials; felts for use in the manufacture of 
paper ; and rope, sash cord and other heavy goods. 

In its finishing department, the Hooper Co. manufactures certain patented 
“finishes” or mixtures of chemical compounds, which, when properly applied 
to cotton duck as a finish, impregnate the duck, will not wash out, and render 
the cotton duck thus finished or treated fire-, water-, mildew-, and weather- 
resistant, so as to make the treated duck in all respects suitable for outdoor 
use in all climates. In addition to these properties, the finish prolongs the life 
of cotton duck used outdoors, in some cases to about three times the life of un- 
treated duck. These compounds, and cotton duck finished therewith, are sold 
by the Hooper Co. under the trade name “Fire Chief.” The properties imparted 
to cotton duck and other fabrics by the Hooper Co.’s compound make the use 
of such duck and other fabrics much safer, more economical, and more satis- 
factory by industrial, commercial, and domestic users of such products, and 
by the United States military forces for tents, tarpaulins, gun covers, life pre- 
servers, camouflage fabrics and numerous other materials. 


Il. THE HOOPER CO.’S PATENTS 


The Hooper Co.’s patents covering the invention of the Hooper Co.’s Fire 
Chief finish or compound are as follows: 


patent 


United States | Date of United States Date of Date of 


issue expiration || expiration 


| 
No. 2,044,176 _ - | No. 2,178,625........| Nov. 71930 | Nov. 7, 1956 
No. 2,118,787 | May 24,1938 | May 24,1955 || No. 2,194,699 Mar. 26, 1940 | Mar. 26, 1957 
No. 2,172,698 - | Sept. 12, 1939 | Sept. 12, 1956 || No. 2,299,612 | Oct. 20, 1942 | Oct. 20, 1959 


| 





As of February 20, 1948 (the date of the free license to the Government) the 
Hooper Co.’s investment in the above patents, including research and develop- 
ment costs, has been conservatively computed from the company’s books and 
records at approximately $500,000. 


Ill, ON FEBRUARY 20 1943, THE HOOPER CO. GAVE THE UNITED STATES A ROYALTY-FREE 
LICENSE TO USE ALL OF ITS PATENTS FOR THE DURATION OF THE WAR AND 6 MONTHS 
THEREAFTER 


On or about February 20, 1943, representatives of the Office of the Quarter- 
master General called upon certain officers of the Hooper Co. and stated that they 
wanted to negotiate an agreement with the Hooper Co. wherein the Hooper Co. 
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would grant the United States, and contractors producing goods for the United 
States which required the use of a finish or compound covered by the Hooper Co.’s 
patents, a license by the Hooper Co. to use the invention covered by the Hooper 
Co.’s patents. These rej/resentatives of the Office of the Quartermaster General 
indicated that the United States would be willing to pay the Hooper Co. a royalty 
for such a license, but Mr. Robert P. Hooper, president and majority stockholder 
of the Hooper Co., told them that the Hooper Co. did not want to exact a royalty 
from the United States, or from contractors producing goods fer the United 
States which required the use of the Hooper Co.’s patents, for the use of said 
patents in the production of goods or compound for the United States, and that 
the Hooper Co. would grant the United States, and contractors producing goods 
for the United States which required the use of the Hooper Co.’s patents, a roy- 
alty-free license to use the invention covered by the Hooper Co.’s patents in the 
production of goods or compound for the United States for the duration of the 
war and 6 months thereafter. 

Accordingly, on February 20, 1948, the Hooper Co. executed and delivered a 
license agreement bearing that date, a true and correct copy of the said agree- 
ment being attached hereto and made a part hereof, marked “Exhibit No. 1.” 
This instrument not only granted a royalty-free license for the duration of the 
war and 6 months thereafter, but also released the Government from any and all 
claims which the Hooper Co. had against the Government by reason of the Gov- 
ernment’s participation in substantial infringements of the Hooper Co.’s patents 
prior to the date of the agreement. 

The Hooper Co. received no consideration whatsoever for the royalty-free 
license agreement dated February 20, 1948, not even the $1 consideration recited 
therein. 


Iv. THE RIGHTS GRANTED UNDER THE LICENSE WERE OF GREAT VALUE TO THE 
WAR EFFORT 


The Hooper Co. does not know, and does not have access to the records from 
which it could determine, the full extent to which the United States, and con- 
tractors producing goods for the United States which required the use of the 
Hooper Co.’s patents, actually made use of the Hooper invention. However, the 
Hooper Co. does know that these parties used the inventions very extensively, 
probably to the extent of processing more than 500 million yards of fabric. 

As a matter of iact, the United States, and contractors producing goods for 
the United States, had begun to make substantial use of the Hooper inventions 
in 1942, prior to the royalty-free license agreement of February 20, 1943, which 
explains why the Government wanted the release of claims for past infringements 
that was included in the license agreement. 


V. THE NORMAL EXPLOITATION OF THE HOOPER INVENTIONS WAS PREVENTED BY 
GOVERN MENT REGULATIONS SUBSTANTIALLY LIMITING THE USE OF THE INVENTIONS 
TO USE FOR THE GOVERN MENT 


Major constituents of the patented formulas are antimony oxide and chorinated 
paraffin. Both these materials were so critical during the war that the War 
Production Board would not permit their use except on goods carrying the high- 
est priority rating. For example, several months before the disastrous fire which 
destroyed a Barnum & Bailey, Ringling Bros Circus Co. tent in Connecticut, with 
a heavy loss of life, the circus company approached the Hooper Co. and wanted 
to place an order for its circus tents, the material in which would be treated 
with the Hooper Co.’s Fire Chief compound. However, the Hooper Co. was 
compelled to decline the order because the War Production Board would not 
allocate the required chemicals for this purpose, and did not do so until after 
the fire had occurred. So the development of industrial and commercial uses and 
markets came to a virtually dead stop. 


vI 


Legislation should be enacted under which the owner of any patent who 
granted the United States, and contractors producing goods for the United 
States, a royalty-free license to use his patent, can obtain an extension of the 
life of his patent for a period equal to the period during which such royalty-free 
license was in effect, particularly where the United States, and contractors pro- 
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ducing goods for the United States, have made sustantial use of the patent pur- 
suant to the royalty-free license agreement. 

The Hooper Co. does not propose to belabor this point, because it would seem 
to be unnecessary. It is submitted that the fundamental principles of com- 
mon decency, fair play, justice and equity clearly indicate that a patent owner, 
who voluntarily granted the United States, and contractors producing goods for 
the United States, p royalty free license to use his patent during the period or 
World War II, is ju:.tly entitled to have his patent extended for a period equal to 
a period during which the royalty free license was in efiffect, and especially, 
where the patent owner can show that the Government, and contractors pro- 
ducing goods for the Government, made substantial use of his patent during the 
period the royalty free license was in effect. In such situations, the patent 
owner has supplied or furnished the quid pro quo or the consideration which 
should be sufficient to support his claim for such an extension of his patent. 

There are of course many additional arguments which could be advanced in 
support of legislation under which a patent owner, who granted the United States 
a royalty free license to use his patent during World War II, could obtain an ex- 
tension of the term of his patent. For example, the enactment of such legislation 
by the Congress, indicating its adoption of the policy of extending relief to 
patent owners in such situations, would certainly encourage patent owners to 
grant the United States royalty free licenses to use their patents in the present 
or future periods of emergency, and in the long run, the adoption of such a 
policy by the Congress might well result in very substantial savings to the 
United States. 

Furthermore, there are many who believe that the rights of patent owners 
should be protected and fostered, not only to encourage, inventors, but to 
encourage inventors to patent their inventions rather than conceal them, thus 
assuring the general public of the use of the patent after the expiration of its 
term. The enactment of the legislation suggested above would be in line with 
this school of thought. 

The Hooper Co. believes, however, that its own case, as above outlined, fully 
and convincingly demonstrates the need for and justice of the legislation pro- 
vided by H. R. 2128. 

Respectfully submitted. 

Wm. E. Hooper & Sons, Co., 
By JAMEs E. Hooper, 
Vice President. 
Exuteit No. 1—LIcENSsE 


Whereas the Wm. E. Hooper & Sons Co., Woodberry, Baltimore, Md., a corpora- 
tion of Maryland, hereinafter called the “licensor,” is the owner of a new and 
useful improvement for a fire resistant composition and fabric, for which United 
States Letters Patent No. 2,299,616 was granted on October 20, 1942; and of 
patents Nos. 2,118,787, 2,172,698, 2,178,625, 2,194,690, 2,299,612, and 2,044,176, all 
of which pertain to fire, water, mildew, or weather resistant finishing of fabrics; 
and 

Whereas to further the interests of the United States and to promote the war 
effort, licensor desires to grant to the Government of the United States of America 
an unrestricted right and license to finish and to use or to finish and/or sell for 
use, or otherwise dispose of in accordance with law for governmental purposes, 
the subject matter of said inventions when used in connection with the finishing 
of fabrics to render them fire, water, mildew, and weather resistant, for the 
duration of the war and 6 months thereafter ; and 

Whereas licensor warrants that it has the right to grant such a license; now, 
therefore, in consideration of the premises and of the sum of $1, receipt of which 
is hereby acknowledged, licensor hereby grants to the United States of America, 
as represented by the Secretary of War, an irrevocable, nonexclusive royalty-free 
license to finish or have finished, for it by contractors licensed by said Hooper 
Co., as hereafter provided, and to use and/or to sell any fire, water, mildew, and 
weather-resistant fabrics finished or processed for governmental purposes, in 
accordance with any of the following patents: Nos. 2,299,616, 2,118,787, 2,172,698, 
2,178,625, 2,194,690, 2,219,612, and 2,044,176, said right and license to extend 
throughout the United States, its Territories and possessions, and to all said 
fabrics as may be processed for and sold to or otherwise disposed of to the 
so-called lend-lease countries, and to last for the duration of the war and 
6 months thereafter, reserving to the licensor the unrestricted use and enjoyment 
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of all other rights not hereby expressly granted to the United States of America. 

The licensor further agrees that if the Quartermaster Corps will advise con- 
tractors they must ask the company for the right to use any Hooper patents, if 
they intend to use any of the above patents, the licensor will grant to such con- 
tractors a royalty-free license during the period of the war and 6 months there- 
after. 

Licensor hereby releases the Government from any and all claims licensor may 
have by reason of infringement by the Government of any of licensor’s patents 
prior to the date of execution hereof. 

It is expressly understood and agreed that the acceptance of this license by 
the Government is not to be construed as an admission of the validity of scope 
of these patents, or of the titles thereto; and that the Government expressly 
reserves unto itself the right at any time to contest in any way the validity or 
scope of these patents, or of the titles thereto, without waiving or forfeiting any 
right under this license; and also reserves any and all defense that it may now 
or hereafter have in connection with the herein-licensed invention or patent; 
and that this understanding and agreement is binding upon licensor, and its suc- 
cessors, Or assigns. 

Witness my signature, signed at Philadelphia, Pa., this 20th day of February 
1943. 

Wma. E. Hooper & Sons Co., 
(Signed) Roserr P. Hooper, President. 
(Signed) LoyoLta M. Coyne, 
Attorney Q. M. M. G., Research and Development Branch. 

Witnessed by: 

(Signed) Harvey LECHNER. 


(The prepared statement of Mr. Harry H. Hitzeman is as follows: ) 
STATEMENT OF Harry H. HiTzEMAN IN Favor oF H. R. 2128 WitH AMENDMENTS 


GENERAL HISTORY OF PATENT EXTENSION LEGISLATION 


Bills for the extension of patents have been introduced in every Congress for 
the past 20 years, both in the nature of public bills and also as private bills 
seeking to extend the terms of individual patents. 

It was the late Senator James Hamilton Lewis of Illinois who first recog- 
nized the inequity in the American patent system and who first proposed 
that the injustices of the same be remedied by a public bill to extend patents. 
It was not until after his death, however, that the first public bills to extend 
patents were introduced in the Congress. 

The Congress gave these bills little consideration until after World War II 
when the injustices of the patent situation became apparent to more and more 
inventors, and protestations for remedial action were directed to more and 
more Members of the Congress. In 1946 the House Judiciary Committee finally 
had public hearings and a bill providing solely for extension of patents owned 
by veterans of World War II passed the House but did not pass the Senate. 

In the 80th Congress, five different bills were introduced and extensive hear- 
ings were had by the House Judiciary Committee. Subsequent to these hearings, 
the O’Hara bill, providing for extension of patents of qualifying veterans was 
passed by both branches of the Congress (Public Law 598, 81st Cong.). 

In the 82d Congress, Congressman O’Hara again introduced a bill to over- 
come defects in the first bill, specifically, to allow a patent owned by a veteran 
and his spouse to be extended. Later he introduced a bill providing for further 
liberalization of the veterans’ rights to extension wherein a veteran was required 
to have only a majority interest through stock or otherwise. Extensive hear- 
ings were had by the House Judiciary Committee on several bills, the hearings 
taking several days in June 1951, but Congress adjourned without taking any 
action on any but the O’Hara bill which further broadened veterans’ rights. 

In the 83d Congress, five different patent extension bills were introduced, 
hearings were had, and H. R. 3534 was reported out and passed by the House. 
It did not pass the Senate on a unanimous consent rule, and Congress adjourned. 

In the present Congress, H. R. 2128 is one of several bills that were considered 
by the House Judiciary Committee, and in spite of opposition both in committee 
and on the floor, the bill passed the House on March 7, 1956. 
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OPPOSITION 


Opposition to any and all attempts to secure patent extension legislation has 
centered in two groups: I. The American Patent Law Association; II National 
Association of Manufacturers. 


I 


The premise of the spokesmen of the first group seems to be that— 

(a) Patent rights are rights to exclude others and therefore wartime 
service, wartime or emergency restrictions, or royalty-free licenses did not 
impair those rights; 

(0b) Laws to extend patents are discriminatory; 

(c) The administrative problem would be unduly great. 

The argument that the patent right is a negative one—“the right to exclude 
others from making, using, or selling”—is strictly an academic philosophy. In 
actual practice, the inventor obtains a patent to protect the product he makes 
and sells, or he obtains a patent to sell someone else the right to make and sell the 
patented product. Therefore it is property and has always been recognized as 
such by the courts. 

The argument that a patent extension bill is discriminatory and is class legis- 
lation completely disregards the patent contract entered into between the inventor 
and the Government, and the curtailment of the contract by Government action. 

Further the Constitution expressly provides that to encourage invention, “Con- 
gress shall have power * * * to promote the progress of science and useful arts, 
by securing for limited times to inventors the exclusive right to their discoveries.” 
The patent laws apply to anyone who is an inventor and legislation affecting 
inventors’ rights is therefore legislation of general application. 

The argument that the administrative problem would be unduly great is com- 
plete speculation. The Patent Office, which would administer the law, has suc- 
cessfully administered applications under the veterans’ patent extension laws, 
and has indicated that if this legislation would be enacted, the law is feasible of 
administration. Since this department of the Government is the only one con- 
cerned with the administration, it would seem that this argument is completely 
overcome. 


rm 


The premise of the second group is that general legislation providing for exten- 
sion of patents would— 
(a) Adversely affect the American patent system ; 
(b) Cause difficulty for business enterprises planning future activities, due 
to uncertainty of the expiration dates of patents; 
(c) The patent grant is only a negative right and this right was not im- 
paired. 

(a) The argument is that extension of patents would have a bad effect on 
our patent system because it would single out one specie of property owners 
(patent owners) for preferred treatment. The argument falls flat in view of the 
clear provisions of the Constitution which specifically provide for preferred 
treatment for inventors, i. e., the granting of a patent in return for a disclosure 
of his invention. Extensions would encourage inventors and thus stimulate our 
patent system instead of affecting it adversely. 

(b) The disadvantage of uncertainty as to expiration dates of patents. Under 
the proposed patent extension law, notice of petitions for extension would be 
published in the Official Gazette of the Patent Office, and thus proper investiga- 
tion would abolish any uncertainty. 

(c) The patent grant is a negative right. This is the same legalistic argument 
advanced by the American Patent Law Association, and no better reasons are 
advanced by NAM. 


REASONS FOR PATENT EXTENSION LEGISLATION 


Over a period of years, patent owners who had knowledge of the fact that 
legislation had been introduced to extend patents, have appeared before many 
committees, have had public hearings, and have advanced sound reasons for 
extension of patents. Patents are granted to inventors because of the stimulus 
inventors receive in the hope they will make money out of their inventions. The 
17-year grant which is written on the face of every patent which an inventor 
receives, is taken for granted as an unquestionably valid contract. 















PATENT EXTENSION 65 


Therefore, at:the first hearings, before the House Judiciary Committee when 
many inventors and patent owners appeared and testified about the sound 
reasons why their patents should be extended, and most of them argued for 
others in their same predicament, they gained no satisfaction for themselves or 
others in the passage of a law under which only veterans could extend their 
patents. This law seemed to be in the nature of a grant of relief along the lines 
of veterans compensation, and it might just as well have been part of the Vet- 
erans Relief Act. Nevertheless, proponents of patent extension legislation 
supported bills to extend patents for veterans and again testified in support of 
subsequent bills to broaden the veterans patent extension law, and subsequently 
such patent extension laws were passed. 

Throughout the hearings before the House Judiciary Committee, proponents of 
patent extension laws have advocated the passage of a patent extension law 
that would be all embracing, even those who have advocated veterans extension 
laws. The House Judiciary Committee in its hearings has had for consideration 
over a period of years many patent extension bills, most of which have been 
directed specifically to a class of patent owners. The Scott bill, H. R. 2309, 
for example, was a bill solely for the extension of patents for those patent 
owners who have granted the United States Government free licenses and the 
right to license others under the free license during a war or other emergency. 
The Walter bill, H. R. 4054, was for the sole purpose of granting patent ex- 
tensions to that class of patent owner whose rights were impaired by direct war 
restrictions. 

The Fisher bill, H. R. 2128, the one that has passed the House during this 
session, is directed to only three classes of patent owners: 

(a) Patents owned by a veteran solely or jointly with his spouse; 

(b) Patent owners whose normal use of the patent was curtailed by Gov- 
ernment restrictions ; 

(c) Patent owners who had heretofore granted royalty-free licenses to 
the Government. 

In the hearings before the House Judiciary Committee, Subcommittee No. 3, 
the late Congressman Chauncey W. Reed, of Illinois, a former chairman of the 
House Judiciary Committee, urged the passage of H. 3134, with the following 
statement: 

“T introduced H. R. 3134 on January 26, 1955, as a bill for the extension of 
patents. I have introduced similar bills in the preceding Congresses because I 
felt there was a need for such legislation. The need for it has been emphasized 
in the past before previous committees by businessmen, lawyers, inventors, 
manufacturers, and patent owners, as is attested by the record of the hearings 
over the past years. 

“The bill provides an opportunity for a fair hearing and the granting of relief 
as an extension of patent to inventors or patent owners who believe that they 
are entitled to an extension. 

“The Commissioner of Patents, familiar with such matters, would have juris- 
diction to decide all petitions for extension. Appeals from his decisions would 
go to the United States courts. 

“H. R. 3134 is, in my opinion sufficiently broad to encompass the rights of any 
inventor or patent owner, and this bill would automatically eliminate the 
necessity of introduction and consideration by the Congress of any private patent 
relief bills. 

“The bill protects the general public in that under the notice of section 3, 
anyone can appear and for cause shown object to the extension of a particular 
patent. 

“The bill protects the rights of persons having conflicting patents and provides 
for the right to a license on the payment of reasonabie royalties during the 
period of extension. 

“It protects a licensee and provides how this license may continue for the 
term of the extension. 

“The passage of this bill will not increase the budget of the Patent Office, 
since it provides that the Commissioner of Patents may establish regulations 
for the conduct of such proceedings, which regulations will include assessment 
of costs of such proceedings. The Government is protected against belated claims 
for infringement under extended patents by section 8, paragraph 1 of the bill, 
which reads as follows: ‘No patent extended under the provisions of this act 
Serves as a basis for any claim by reason of manufacture, use, or sale by or for 
the United States during the period of extension, and the rights of the United 
States shall remain in all respects as if such patent had not been extended.’ 
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“H. R. 3134 does not attempt to set up particular classes of inventors or 
patent owners to whom relief should be granted. 

“Any attempt to legislate patent relief which circumvents parts of the in- 
ventors or patent owners may cause those excluded to more vociferously demand 
their opportunity to ask for such relief. 

“Invention should be encouraged, and the passage of H. R. 3134 by the Congress 
will show the people that Congress is interested in the welfare of the inventor. 

“It is my further understanding that all of the principal large countries in 
the world, except Russia, have similar patent extension laws, which laws 
discriminate against Americans because we do not have reciprocal patent ex- 
tension laws. This condition should be corrected.” 

Congressman James B. Utt, at the same hearing, made these remarks: 

“IT have no suggestions to make as to the form, but as to the substance, I 
would certainly urge that this committee would give favorable consideration 
to one of the bills pending before them.” 

As Congressman Reed has so well pointed out in his statement above, “All 
of the principal large countries in the world, except Russia, have similar patent 
extension laws, which laws discriminate against Americans because we do not 
have reciprocal patent extension laws. This condition should be corrected.” 
As has been pointed out to previous committees of the House, the following 
countries have patent extension laws: Australia, Belgium, Brazil, Denmark, 
France, Great Britain, India, Ireland, Japan, New Zealand, Norway, and South 
Africa. 

In England, India, Australia, and New Zealand, petition for extension is made 
and granted on a showing that there was “an inadequate return from a patent 
of special merit”. In the majority of the other countries mentioned, patents 
were extended as a result of the restrictions of World War II. It would thus 
seem that except for Russia and the United States, the important countries of 
the world recognize the contribution of inventors to the welfare of the country 
and as a matter of simple logic in most of the countries patent extensions are 
granted for the period of World War II restrictions. 

It should be most interesting to the legislators of the other great English- 
speaking country, the United States of America, that the great English Common- 
wealth, from whom our common law came, has had in effect for many years 
a most liberal patent extension law, one under which application for extension 
of patent may be made at any time where there has been an inadequate return 
from the patent. No one has explained to any committee considering any pat- 
tent extension bills what is wrong with the English patent system. For a coun- 
try with far less resources than those of the United States, the Government of 
Ingland has had the foresight to adequately encourage and reward inventors 
under her presently existing patent extension laws. 

Our laws in a large part are adopted from the English system of jurisprudence, 
and it would be a stimulant and encouragement to inventors in the United 
States if the Congress of the United States should see fit to amend our patent 
laws by broadening the same with a liberal patent extension law. Such a law 
is presented in H. R. 3134, which was introduced in the last Congress by Con- 
gressman Reed of Illinois, and similar ones which he has introduced in pre- 
vious Congresses and which have received the support of innumerable patent 
owners and inventors, as attested by the printed reports of the hearings in 
1951, 1953, and 1955 before the House committees. 


STRATEGY OF THE OPPOSITION 


Opposition to patent extension is crystallized in only one source—big busi- 
ness. Big business worked around the clock throughout the war and worked on 
cost-plus contracts with the Government, all of which was paid for by the taxpay- 
ers. Big business suffered no deaths, injuries, or financial loss as a result of 
World War II or any other emergencies. Big business objected to extensions 
of patents for veterans, but due to the support of veterans patent extension leg- 
islation by members of veterans organizations in the Congress and the instinct 
of lawmakers to offer benefits to war veterans, a first emaciated veterans’ patent 
extension bill was passed, so rigid in its requirements that only a veteran as a 
sole inventor or a sole owner would benefit. The injustice of this became 
so apparent that promptly in a succeeding Congress the same bill was amended 
to include a veteran and his spouse who might own a patent jointly which would 
only be natural since most husbands and wives own jointly. But this single 
step forward took another session of Congress and another act of Congress. 
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The Congress of the United States has gradually become subjected to the 
trend of the opposition to a patent extension law; first on general principles, 
second as against the American patent system, and third, bar for buiness. Now 
in alarm a fourth ground has been suggested and that is that due to the time 
that has passed since World War II, witnesses would be dead, proof would be 
hard, and therefore it would be quite impractical to even consider the thought 
of extension of patents due to restrictions, licenses, time in service, or any other 
reasons, 

All of the reasons of the opposition boil down to only one. As is common 
knowledge, big business owns most of the patents of any value that have ever 
been issued. Those that they do not own they infringe ruthlessly because they 
believe that court costs, legal fees, etc., will submerge the average patent owner. 
Big business is not interested in paying royalties to inventors. Big business is, as 
aptly described by Blackstone’s definition of a corporation, “a person without a 
soul”, and as such it views with alarm any change in the American patent sys- 
tem that would benefit individual inventors or individual patent owners. 

It is further logical to assume that corporation counsel reflect the viewpoint 
of their clients in their objections to a patent extension law, and therefore the op- 
position of bar associations and big business is practically the same. 

America has lived through invention. The progress of this country is meas- 
ured not by what big business has done but by the contributions of inventors 
like Franklin, Fulton, Edison, and others too numerous to mention. The exam- 
ple of men like them has led to the granting of almost 2,800,000 patents in the 
United States, and that incentive to invent is nourished by every American 
citizen. Like the name of the United States Government on money, the inventor 
does not question his exclusive grant from the United States Government when 
he gets a patent. He believes, and he has a right to believe, that his patent con- 
tract with the Government will not be broken. This explicit faith in the United 
States Government should not be destroyed. 


CONCLUSION 


The bill before this committee seeks relief only for different groups or classes. 
It is defective in that it limits veterans’ relief solely to individuals and their 
spouses, denying relief to all other veterans such as those who owned patents 
jointly with their fathers, mothers, sisters, brothers, or divorced wives or hus- 
bands. It is also silent on relief to veterans who have assigned their patents 
under an exclusive license agreement; also as to veterans who are coinventors 
with nonveterans. Clearly the Congress does not intend to grant relief only 
to a portion of the veterans and deny the same relief to others. The limiting 
language of Public Law 598, 81st Congress, denied relief to countless veterans 
who come in one of the categories mentioned above. 

The second class mentioned in section 1, subsection a, paragraph 2, “curtail- 
ment by an order of an agency of the Government prohibiting or limiting the pro- 
duction or use of any class of machines, articles, or materials, or the use of any 
class of processes or formulas” is again restrictive in that it applies only to 
those persons who can show direct prohibition or limitation. While this could be 
done in most cases, there would be others who were indirectly affected by the 
same prohibition or limitation and they would be denied relief. 

The third class mentioned in section 1, subsection a, paragraph 3, provides 
for extension of patents where the owner of such patent granted a license to the 
United States or to manufacturers, producers, or contractors furnishing to the 
Government without royalty or at a nominal royalty, and since September 1, 
1939, under the authority of such license, the United States, or manufacturers, 
producers, or contractors furnishing goods or services to the United States, 
such use of said invention having been of material assistance and benefit to the 
United States. 

Here again, relief is granted only to an owner, not an inventor who may have 
sold outright prior to the existence of conditions which later developed so that 
the present owner now receives relief by way of extension and the original 
inventor has no forum to seek relief. Further, the language “and since 1939 * * * 
the United States, or manufacturers, producers, or contractors furnishing goods 
or services to the United States” apparently means continuously. This condition 
clearly does not exist in the majority of cases and could clearly deny relief to 
most persons affected. And further, the language “such use of said invention 
having been of material assistance and benefit to the United States” would not 
necessarily be true in many cases. The manufacturers or suppliers who obtained 
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such free license may have engaged n direct competition with the licensor in 
private business and this would be the controlling factor in determining whether 
relief by way of patent extension should be granted. 

The purpose of this discussion is not to condemn H. R. 2128 or any other 
proposed patent extension legislation. Because of the considerate interest Con- 
gress has shown for the inventor and the patent owner’s plight, it is believed that 
all these pertinent facts should be brought to the attention of this committee. 
That is why the passage of an all-embracing bill such as H. R. 3134 is re- 
spectfully urged. 

H. R. 3134, or H. R. 4700, attached hereto, are sufficiently broad so that they 
cover any and all of the classes of patent owners who would be affected by the 
passage of the other bill before this committee. If either of these bills were 
passed it would eliminate the necessity of considering other bills in succeeding 
Congresses and would cover all of the conditions which might arise under which 
inventors or patent owners could appeal to Congress. The necessity of consider- 
ing private bills would be eliminated. The passage of either of these bills would 
not require the appropriation of any moneys of the Congress, the Commissioner 
of Patents having the right to set up appropriate fee payments for any and all 
action taken under the law. The relief afforded to patent owners, if the 
Commissioner of Patents is satisfied with the requirements, would only be an 
extension of the period of time of the patent. 

The serious consideration of these bills by the committee is respectfully 
urged. 


(The prepared statement of Irving Potter is as follows:) 


Potter & HATSEY, INC., 
New York, N. Y., May 3, 1956. 
The PATENT COMMITTEE OF THE SENATE JUDICIARY COMMITTEE, 
Senate Office Building, Washington, D. C. 


GENTLEMEN: Your committee is now considering bili H. R. 2128 for patent 
extension, which bill has come to you after having been passed by the House. 
It had been my intention to appear before your committee personally on behalf 
of this bill, but due to my present state of health I find it impossible for me to 
come to Washington. I have, therefore, asked Mrs. Potter to appear before your 
committee on my behalf and present my views on this matter. 

Because those giant corporations interested in the defeat of this bill have 
hidden their identities behind the screen of the National Association of Manu- 
facturers, the American Patent Law Association, and similar associations, I 
wish hy contrast to go on record that I have a strong personal interest in its 
passage. I also call to your attention that, to the best of my knowledge, all 
of the proponents for this bill, who are mostly small manufacturers and inde- 
pendent inventors to whom patent protection means much, have likewise made 
their identities known. 

I call to your attention that the majority of the members of the patent com- 
mittee of the National Association of Manufacturers are lawyers working for 
big corporations. If any of them represent independent inventors I have not 
been able to discover who they are. The lawyers in control of the policies of 
the American Patent Law Association are likewise in this same category. 

Representative Laurence Curtis, of Massachusetts, conducted a vigorous figlit 
against this bill in the House, yet even to this day he has not disclosed for whom 
he conducted this fight. May I respectively urge upon your committee that if 
the performance of Representative Curtis in the House is duplicated in the 
Senate, that your committee ascertain what corporate interests are being repre- 
sented by the opponents to this bill. I am sure you will find this revealing. 
And may I also respectively warn you against emasculating amendments such 
as were attempted in the House but which fortunately failed. 

Now, to make clear my personal interest in this bill. I am the inventor of 
the present-day household electric refrigerator, with its frozen storage and 
separate moist cold-food compartment, the first refrigerator ever sold to the 
American public which did not need to be shut down for defrosting. This re- 
frigerator revolutionized the keeping of perishable foods in the home. 

I, together with my financial backers, placed this refrigerator on the market 
in the year 1932. The pioneer years in marketing this new type refrigerator were 
extremely difficult and costly, and just when the commercial tide held promise 
of making a profitable turn, due to the war the Government prohibited the manu- 
facture and sale of all household refrigerators. 
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When our patent was issued, the Government promised us 17 years’ protection 
on this invention, and it was this promise which provided the incentive for the 
heavy capital investment which made possible its development and marketing. 

Due to these governmental war orders, we were deprived of 4 years of the 
promised 17-year protection—this without compensation. Because of its great 
value, this invention has been appropriated by most of the big corporations en- 
gaged in the refrigerator field, which has forced upon us over 10 years of litiga- 
tion attempting to protect our rights. With 4 years of our patent life arbitrarily 
taken away by the Government and 10 years lost in litigation, the lot of this 
inventor and his backers has indeed been hard. Surely, it is not asking too 
much under our circumstances for the Government to restore to us in kind what 
it arbitrarily took away from us during those war years. I hope the above makes 
clear my personal interest in this bill. 

Because there are very few Members of Congress who have a thorough under- 
standing of our patent system and what it means to this country, as an expe- 
rienced inventor with at least a modest degree of success, covering a 50-year 
period, I feel it is my privilege and my duty to call certain fundamental condi- 
tions to your attention so that you will not be misled by the sophistries of the 
lobbyists for big business. 

Such firms as General Electric, General Motors, Standard Oil, Du Pont, ete., 
no longer need the protection of our patent system. If our entire patent system 
were eliminated from the economic life of the United States, such concerns would 
scarcely be affected, but it would be the death knell of the independent inventor. 

The highly paid publicity departments of big business are continuously promul- 
gating the thought that the days of the “attic inventor” are over and that now 
the research organizations of big business can be trusted with the future indus- 
trial progress of America. To the uninitiated, this only too frequently sounds 
plausible—but such is not the case. 

Do not make the mistake of believing that big research organizations can 
supply all the answers. To anyone who has made a study of the effects of our 
patent system on American industry as I have, one thing stands out clearly— 
most of those basic advances which have contributed to our high standard of 
living have come from without an industry, not from within. The untrammeled 
originality of the independent inventor supplies an intangible something which 
cannot be found in a research organization. 

Certainly, it took the highest type of research brains to develop the atom 
bomb. This is beyond the field of the independent inventor. But do not let the 
specialized problems of the atom bomb confuse your thinking. 

As an example, allow me to call your attention to the fact that television 
would not exist as it does today without those fundamental contributions made 
by such independent inventors as Farnsworth and DuMont. And it was the 
independent inventor, Major Armstrong, who contributed the FM radio which 
certainly had its share in the development of television. Men of this caliber 
were not “attic inventors” but they are true examples of America’s independent 
inventors. 

To make my point clear, the independent inventor has contributed at least 90 
percent of the inspirational thoughts upon which our high standard of living is 
based. After the fundamental idea has been disclosed by the inventor, the 
technician then can make his contribution through refinements and improve- 
ments. The final product is usually the result of this combination, though 
rarely is it carried out on a teamwork basis. 

Neither Boeing nor Curtiss-Wright invented the airplane. Two brothers run- 
ning a bicycle shop in Dayton did that. With the original concept to build on, 
the research organizations of our aviation companies contributed the vast im- 
provements and refinements which have made the modern airplane what it is 
today. But let us face the fact, without that original contribution of the Wright 
brothers, all the research organizations in the country would not have given us 
the airplane. 

Large numbers of people in this country think that either General Motors or 
General Electric contributed the jet engine: but it was an independent inventor, 
in England, who created this revolutionary engine with his own and his friends’ 
capital. 

I could enlarge on the above until I covered practically the entire range of 
American industry. 

Big business has reached a point today where they render hypocritical lip 
service to our patent system, but actually, so far as corporate policies are con- 











70 PATENT EXTENSION 


cerned, they maintain large and expensive patent departments whose primary 
purpose is to guard their companies against the possibilities of having to pay 
royalties to independent inventors. Their recognized corporate policy is—it is 
cheaper to “knock out” a patent than to pay royalties on it, provided such a 
patent is not owned by another giant corporation. 

Unless you, as a Member of Congress, are awakened to this condition which 
now exists you will not be in a position to properly safeguard the interests 
of our independent inventors and, therefore, the interests of America as a 
whole. 

The originality of the American people is not dead. But the conditions facing 
the independent inventor have become so discouraging that, in spite of the 
present phenomenal increase in America’s industrial activity, the record shows 
that on a per capita basis the inventive activities of the American people are 
now reduced toone-half of what they were only a few years ago. Patent Office 
records prove this. 

Because of a lack of understanding, Congress has neglected the American 
inventor. The Members of Congress have failed to realize that the independent 
American inventor is dying out because of the piratical conditions he must face 
today. 

If bill H. R. 2128 is passed by Congress, some of our gigantic corporations 
will be faced with the fact that they must pay royalties of certain patents which 
would be extended under this bill; and their patent departments would feel 
remiss in their duties to their corporations if they allowed this to happen. I 
am calling this to your attention for this is the real reason behind the 
objections to this bill, not the specious reasons which have been advanced. I 
most earnestly ask that you refuse to become a “cat’s paw” for big business. 

The passage of this bill will go far beyond the narrow confines of the act 
itself. It will be the first moral step taken by Congress in many years toward 
giving encouragement to our independent inventors, who under present world 
conditions are now needed by America more than they have ever been needed 
in our history. 

In conclusion, I make this earnest appeal that, as one step toward putting 
soundness in our patent system and encouraging our inventors, you make every 
effort to see that bill H. R. 2128 is passed by the Senate. 

Sincerely yours, 


T. Irvine Porter. 
(The prepared statement of Richard Whiting is as follows:) 


AMERICAN PATENT Law ASSOCIATION, 
Washington, D. C., March 28, 1956. 


Re in opposition to H. R. 2128, patent extenSion, passed by the House on 
March 7, 1956. 


Senator JosePH C. O’MAHONEY, 
Senate Office Building, Washington, D.C. 


My Dear SENATOR O’MAHONEY: We should very much appreciate the oppor- 
tunity to be heard by theSubcommittee on Patents, Trade Marks, and Copy- 
rights, in opposition to this bill. 

This association is a national organization, founded in 1897, and having a 
present membership of 2,000 lawyers specializing in patent practice. We repre- 
sent patent owners and, because we do, it might be thought that we would favor 
patent extension generally. But we are opposed to it because we feel that it is 
contrary to the welfare of the patent system, with which we are vitally con- 
cerned. 

We are firmly opposed in principle to the extension of the terms of patents 
where thenormal use, exploitation, promction, or development of the invention 
was preventedoy curtailed by shortages of materials, Government regulations, 
or the like resulting from the existence of a state of war or national emergency. 

In our judgment this would constitute class legislation without any real justi- 
fication. 

The wartime controls in question were not controls especially directed toward 
patents or patent owners, but were controls on production and materials which 
affected patent owners no differently from many other enterprises not involving 
patents. The right to manufacture, use, or sell any invention is not a right 
obtained by a patent, as a patent grants only the right to exclude others from 
the use of the invention. Any wartime curtailment of the right to manufacture, 
use, Or sell an invention was not a curtailment of a right obtained by a patent. 


we 
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To the extent that such curtailment shortened the period that a patentee might 
enjoy and profit from his monopoly, his loss was no different in kind or degree 
from countless other similar losses suffered by many nonpatent owners during the 
war. There is no reason that the purchasing public—and it is they and not the 
Government who would pay for the proposed extension—should reimburse patent 
owners any more than others who suffered similar losses. 

We also oppose the ground of extension that the owners of patents granted 
royalty-free licenses to the United States during wartime and, therefore, re- 
ceived less reward for governmental use of their inventions than might otherwise 
have been the case. Many patentees during the war, for patriotic or other 
reasons, granted royalty-free licenses to the Government. In many cases the 
patentees were given production orders to the extent of their capacity to pro- 
duce and the licenses were desired by the Government for freedom to obtain 
secondary sources of supply without patent liability. In all cases the patents 
remained in force against the public insofar as production other than for the 
Government was concerned, so that the general public was not relieved from lia- 
bility for infringement of such licensed patents. 

To extend the term of any patent on this ground as now proposed would result 
in extending the term of potential liability for infringement by the public for an 
additional period, whereas the public has never been relieved of that liability 
for a commensurate period. 

This association opposes class legislation directed to patents because it be- 
lieves there is strength in that position as a fundamental policy to avoid un- 
warranted attacks on the patent system. We realize that some patent owners 
would like to extend their patents at the expense of the particular segment of 
industry which would be affected by the extension. But, as a matter of overall 
policy, we have consistently opposed such class legislation and we respectfully 
urge that this bill be defeated. 

Respectfully submitted. 

AMERICAN PATENT LAW ASSOCIATION, 
By RicHarp WHITING, 
Chairman, Committee on Patent Legislation. 


STATEMENT OF THE AMERICAN PATENT LAW ASSOCIATION IN OPPOSITION TO PATENT 
EXTENSION BILL, H. R. 2118 


The American Patent Law Association is a national organization, founded in 
1897 and having at the present time a membership of over 2,000 lawyers specializ- 
ing in the practice of patent law before the United States Patent Office and the 
Federal courts. Although its headquarters are in Washington, the majority 
of its members are scattered throughout the United States and it is in no sense 
a local organization. Its membership represents patent owners and is vitally 
concerned with the welfare of the patent system. 

The association is firmly opposed in principle to the passage of any bills pro- 
viding for the extension of the terms of patents where the use, exploitation, or 
promotion of the inventions covered thereby was prevented, impaired, or delayed 
by reason of shortages of materials, Government regulations, or the like result- 
ing from the existence of a state of war or national emergency; or where the 
owner of the patent granted a royalty-free license to the United States during 
wartime and, therefore, received less reward for governmental use of his inven- 
tion than might otherwise have been the case. 

The association traditionally has opposed all patent-extension bills. On June 
20, 1951, its laws and rules committee chairman filed a statement and testified be- 
fore the House Committee on the Judiciary in opposition to patent-extension bills 
in the 82d Congress, H. R. 323 and H. R. 4054. On June 10, 1953, it similarly filed 
a statement and testified before the House Committee on the Judiciary in oppo- 
sition to patent-extension bills H. R. 1228, H. R. 1301, H. R. 2309, H. R. 3534, and 
H. R. 4944. Most of these prior bills are similar in principle to the bill now under 
consideration and it opposed passage of the present bill when it was before the 
House committee. 

The members of the American Patent Law Association represent patent owners, 
and because they do, it might be thought that the association would favor patent 
extensions generally. But it has consistently been opposed to the philosophy 
that patents or patent owners should be treated as a special class and given 
relief not afforded to other kinds of property and property owners because of 
loss or impairment of income or opportunity for exploitation as the result of war 
or national emergency. Wars and national emergencies inevitably injure or 
restrict the rights and privileges of all of the people to a greater or lesser 
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degree. Individual freedom of action and opportunity are restricted or cur- 
tailed in many lines of endeavor for the common good to meet the exigencies of 
war. Men are drafted and sent to fight and die, many businesses are forced to 
close their doors, either because their owners are drafted or because of shortages 
of materials or products, and economic restrictions and controls. In many 
instances these losses can never be recouped, even though the owners are fortu- 
nate enough to return alive and postwar conditions result in lifting of restric- 
tions. Such conditions as the result of war are accepted by the people as the 
price that must be paid for survival, and no governmental relief is expected or 
demanded. 

The question posed by the bill under consideration is whether patent owners 
should be placed in a special class and be given special relief in the form of 
extension of the terms of their patents under similar circumstances. We think 
they should not be. 

The grant of a patent carries with it no guaranty that the patentee shall 
receive any income from his invention, or that he will be able to produce it, but 
merely gives him a greater opportunity to do so by giving him the right to exclude 
others from practicing the patented invention for a period of 17 years. The 
constitutional purpose of this grant of the right of exclusion for a limited period 
is to stimulate invention and the disclosure of the same for ultimate use and 
enjoyment by the general public. Thus, if an invention is of sufficient value 
and meets a public demand, the patentee has the opportunity of reaping a reward 
either through profits from the supply of the invention in a protected market 
or by deriving royalties through licensing others to practice the invention during 
the term of the patent. When the term of the patent expires the invention 
passes into the public domain and others are free to practice the invention on 
equal terms with the patentee or his former licensee. 

The patent grant, technically, is often likened to a contract between the Gov- 
ernment and the patentee. In consideration of the disclosure by the patentee of 
something new, useful, and inventive, the Government grants the patent for a 
limited term. But the patent grant is merely the right to exclude others from 
making, using, and selling the invention. It does not convey to the patent 
owner or anyone claiming under him the right to make, use, and sell his inven- 
tion. That is a right which the patent owner enjoys in common with the right 
of everyone to make, use, and sell anything in our free-enterprise system except 
as such manufacture, use or sale may be illegal or subject to restrictions apnli- 
cable to everyone or the subject of a dominating patent or agreement. The 
patentee, like anyone else, may be prevented by law from manufacturing the 
invention on which he has heen granted a patent because his patented device is 
a dangerous instrument and subject to the police powers, or because it is con- 
trary to public health regulations or for other reasons. No right to exploitation 
is conveyed by the patent. 

The existence of war or national emergency does not curtail the patent right 
or the right to exclude others from practicing the patented invention, but the 
shortage of materials or restrictions on the use thereof for certain purposes 
may curtail the manufacture of the patented item to the same extent that such 
shortages or controls curtail the manufacture of similar types or classes of goods 
which are not patented, but to no greater extent. Thus, insofar as the right 
to produce a particular item is concerned, the patentee is no better off nor 
worse off than producers of similar unpatented items. Each may suffer reduc- 


tion of income or losses, or be forced to close his business because of lack of 

materials or governmental regulations restricting production of the class of 

goods concerned. 
The thesis advanced by some that the grant of a patent carries with it some 


sort of implied guaranty that the patentee shall derive some profit from the | 
patent or from the practice of the patented invention is unsound. Even in times 
of peace a patentee may be prevented from deriving profit from his invention 
because of inability to produce it, lack of public demand for it, or the existence 
of a dominating patent issued to a prior inventor which prevents manufacture 
for a portion of the term or even the entire term of his patent. In such cases 
no revenue may be derived from the patent, but it is not a concept of our law 
that the terms of patents should be increased in such circumstances. 

Insofar as the period of enforced curtailed production is concerned, the 
patentee should, it is believed, he considered a casualty of war in the same sense 
as the nonpatentee engaged in the same line of business. The Nation cannot 
restore the lives of those lost in war, the years taken out of the lives of those 
fortunate enough to return from war, or the business losses of those who can 
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establish them as resulting from wartime shortages or regulations. Therefore, 
it is not seen why the Nation should be called upon to establish the status quo 
as it were in the case of patentees. 

A further consideration mitigating against passage of this type of legislation is 
that the public has a vested interest in every patented invention to the extent 
that it has the right freely to manufacture, sell, and use the same at the end of 
the 17-year term of the patent. To the same extent that the public, through its 
Government, hy the grant of a patent, has vested in the patentee the right to 
exclude the public for 17 years in return for the disclosure of the invention, the 
public has the vested right at the end of that period to have the invention pass 
into the public domain. Therefore, persons who have been making plans and 
preparations to begin manufacture of a patented item when the patent expires, 
have a right to be secure in the knowledge that the patent will expire in accord- 
ance with its term and not be extended for an indeterminate period as would be 
possible under some of the proposals before this committee. 

In addition to being opposed to the principle of extension of patents because of 
curtailment of production or loss of revenue growing out of controls or shortages 
during periods of war or national emergency, the association is opposed to the 
provision in H. R. 2128 that the granting of a license to the United States without 
payment of royalty or at a nominal royalty should be a reason for extension of 
the term of a patent. Such a proposal was the subject of H. R. 6607 in the Sist 
Congress, of H. R. 323 in the 82d Congress, of H. R. 1301, H. R. 2309, and H. R. 
4944 in the 83d Congress, all of which were opposed by the association at hearings 
held by the House committee. 

Many patentees, during the period of hostilities in World War II, for patriotic 
or other reasons, granted royalty-free licenses to the Government. Some of 
these licenses were exercised, some were not. In many cases the patentees 
were given production orders to the extent of their capacity to produce and the 
licenses were desired by the Government in order to be free to obtain secondary 
sources of supply without patent liability. In all cases the patents remained 
in force against the public insofar as production other than for the Government 
was concerned, so that the general public was not relieved from liability for 
infringement of such licensed patents. 

To extend the term of any patent on this ground, as now proposed, would 
result in extending the term of potential liability for infringement by the public 
for an additional period, whereas the public has never been relieved of that 
liability for a commensurate period. 

The bill further provides that no patent extended under the act will be 
enforcible against the Government for the extended period. Thus, if this pro- 
vision -were adopted we would have the anomalous situation of the Government 
being the sole beneficiary under the license, and the public, and not the Govern- 
ment, being solely liable for infringement during the extended term. 

In conclusion it is reiterated that the American Patent Law Association is 
opposed to the principle of extension of the terms of patents as proposed in the 
bill under consideration, as such extensions are not believed to be in the public 
interest or in the interest of the patent system in this country, and as being 
contrary to the established policy of the Congress against extension of the 
term of the patent grant. It is felt that if any particular instance of such great 
loss or hardship is brought to the attention of the Congress as to demand remedy, 
the proper remedy should be by way of special legislation restricted to the 
individual patent or patents concerned, rather than general legislation of the 
character proposed in this bill. 

Respectfully submitted. 
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AMERICAN PATENT Law ASSOCIATION, 
RIcHARD WHITING, 


Chairman, Committee on Patent Legislation. 


' ( icy prepared statement of Arthur Oppenheimer, Jr., is as fol- 
ows: 


STATEMENT BY ARTHUR OPPENHEIMER, JR., NEW York, N. Y. 


Mr. Chairman, it is my understanding that your subcommittee has an extremely 
crowded schedule and in order to save the committee’s time I ask leave to submit 
this prepared statement in support of an amendment to H. R. 2128. 

As the bill now stands the benefits of patent extension would be available 
primarily to veterans who are sole legal owners of a patent. Its benefits are not 
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available to those who, perhaps, have an even more important financial interest 
in the patent than legal ownership would entail. 

Mr. Roberts B. Larson, I am sure, has explained to you the purpose of the 
amendment which he proposes be made to H. R. 2128. As a prelude to my 
discussion of the need to amend H. R. 2128 in accord with the proposal by Mr. 
Larson, perhaps it would be well for me to outline my own particular status, 
a situation which is applicable to other veterans as well. 

In brief, my situation is this: I held a furniture-slipcover patent which I sold 
for $1 with an obligation on the assignee to pay royalties to me and to grant 
licenses to others. However, because I was in the Army I was unabie to 
actively seek out potential licensees. In 1943, shortly after my graduation 
from officers’ candidate school, my'slipecover patent was involved in litigation. 
At that time I had two licensees who proposed that they settle the suit for 
infringement by granting a license to a third party—a competitor who was 
involved in the litigation. But they only suggested this and would agree to it 
provided I would agree to very greatly reduce my royalties and to place a 
maximum ceiling on the royalties I was to receive. As I was in the Army on 
active duty and, I thought, about to go overseas, which I subsequently did, I was 
in the unfortunate position of having, due to lack of free time, either to im- 
properly negotiate a contract with my licensees or insist that the legal case 
questioning the validity of the patent go to trial. There certainly would not 
have been time for me to appear at a trial, and it was certainly more to my 
interest—as compared to my licensees’—to testify in my own behalf at such a 
trial. 

Incidentally, prior to the war I was eager to have the validity of the patent 
determined by the courts, for had the courts held the patent valid, I would 
have been in a fine position to secure more licensees. But, due to the lack 
of time as a matter of fact, it was only through the intervention of my patent 
attorney that I received a short leave, including travel time, to go from 
Schenectady, N. Y., where I was then stationed, to Philadelphia, and make an 
agreement with my licensees. My patent counsel’s advice was to quickly settle 
the matter, for he knew both that I was in no position because of lack of time 
to make a fair agreement, and that I could not be at all certain that I would be 
on hand in the event the case came to trial. As a result of these factors, all 
brought about by my military service, I made the settlement proposed by the 
licensees. But the new licensee did not do any business after the first month 
or so, and thus I suffered a serious loss of revenue, and most important, at no 
point could I handle the matter as I would have, had I been free of military 
duties. As things developed after 1943, the royalties amounted to the maxi- 
mum—in reality, almost a minimum—as the average collected per unit was under 
1 percent of the manufacturer’s selling price to the retailer, and stayed the same 
following the war, and eventually substantially decreased. 

Prior to and during the war, the knitted-cloth slipcovers, which were the 
material out of which my patented slipcovers were and are made, did 80 percent 
of the slipcover business, and the woven covers, which only fit a limited number 
of chairs, did 20 percent of the business. 

This was because my patented slipcover fits a great number of chairs and 
sofas, and the woven covers which had been on the market prior to my inven- 
tion, only fit a very limited number of chairs and sofas. 

However, during the war improvements were made with the woven covers so 
they fit more and more types of furniture. This came about as a result of 
makers of covers having the time—they were not in the armed services—to 
improve the woven covers to such degree that now the picture has exactly 
reversed itself and the woven covers now account for 80 percent of the business 
and the knit covers for only 20 percent. 

Had I the time I have reason to believe I might have improved my knit cover 
and maintained a far larger percentage of the business done. But even more im- 
portant, I definitely could have spent my time and energy promoting the use of 
these covers during the period they were in so much demand. The fact that I 
was a buyer and manager for a large department store whose departments 
handled this product, greatly helped and aided my being able to promote this 
item in the market with vendors and manufacturers, and particularly with 
department-store buyers who were in a position to use quantities of these covers. 

The amendment which Mr. Larson proposes would correct an injustice in the 
existing law dealing with patent extensions, na:nely the O’Hara Act, and would 
correct one of the deficiencies in H. R. 2128. Certainly, Congress would not deny 
the benefits of an act to a veteran just because by some final legal distinctions 
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he parted with an ownership interest in the patent, although he actually may 
have retained a much more vital financial interest in the patent. The amend- 
ment seeks to remedy this oversight and to make the benefits of the act available 
not only to veterans who are legal owners, but also to those who, while not 
legally owners, have nevertheless, maintained a substantial interest in the patent 
by an arrangement in accordance with which the manufacturer, for example, is 
obliged to pay the veteran sums depending upon the extent of manufacture, sale, 
or use of the patented invention over a period of time. 

It will be realized, I am sure, that even with this amendment, H. R. 2128 still 
would provide for full hearings in the Patent Office to make sure that only vet- 
erans with a substantial financial interest can obtain extension. 

It has been argued in connection with this bill that if enacted, it would increase 
the administrative burden of the Patent Office which must examine such applica- 
tions for extensions. Certainly the administration of this bill would cause no 
serious burden. During hearings held on previous efforts to amend the O’Hara 
Act, a Patent Office spokesman testified that the O’Hara Act in itself only resulted 
in about 151 applications for extension, out of which were granted about 105. 

Mr. Larson’s proposed amendment would add infinitesimally to this workload. 

I would appreciate your courteous attention to the points which Mr. Larson 
has raised and which I have attempted to discuss in my statement. 


(The prepared statement of Roberts B. Larson is as follows:) 


STATEMENT BY Roserts B. Larson 


Mr. Chairman, my name is Roberts B. Larson. I am a patent lawyer practic- 
ing in Washington, D. C., with the firm of Larson & Taylor, 1625 I Street NW., 
Washington 6, D.C. I appear in an individual capacity. 

My concern is primarily with subsection (a) (1) of H. R. 2128, which should, 
in my judgment, be amended in order to make it more equitable. 

The subsection in question, as it now reads, is somewhat similar to the pro- 
visions of the O’Hara Act. As the committee knows, it provides that if a man 
owned a patent either solely or jointly with his wife and, during the war, was 
in active service with the armed services, and that service prevented or sub- 
stantially curtailed the normal use, exploitation, promotion, or development of 
the patent, the term of his patent could be extended. In such cases, subsection 
(b) (1) provided that the term of the patent should be extended for a period 
equal to twice the length of the active service during the period he was serving. 

Such a provision is laudable and the extensions of patents under such 
circumstances was, of course, approved by Congress when they passed the 
O’Hara Act. 

The provision, however, is inequitable in that there are many instances in 
which patentees who served this Government during the war had actually 
parted with title to their patents under conditions, however, where they retained 
a very substantial financial interest in their patents. 

As all patent lawyers know, there is sometimes but a hairline distinction be- 
tween instances where a patentee has parted with the title to his patent, and 
instances where he has retained the title but has parted with practically all other 
rights in and to his patent. Sometimes the courts have difficulty in determining 
whether there has been an actual transfer of the title or only the licensing of 
rights thereunder. 

It seems to me that the Congress should take this into account and should 
accord the benefits of H. R. 2128 not only to service personnel who actually 
owned their patents, but also to service personnel who may have parted with 
actual title to their patents but who retained a substantial financial interest 
in the patents by reason, for example, of the provision for payments to him 
based upon the extent of manufacture, use or sale of the patented invention. 

There are several ways in which this situation can be remedied by amendment 
to the bill. By way of suggestion, the bill could be amended to add thereto a 
new section 10. I have attached to this statement three proposals embodying 
amendments which I believe would cover the situation. 


PROPOSED AMENDMENT TO H. R. 2128 


Sec. 10. The provisions of this Act shall be accorded to any individual, or indi- 
viduals, who though otherwise qualifying under the provisions of subsection (a) 
(1) of this Act did not own the entire interest in such patent but who as assignor 
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or assignors had a substantial financial interest in the patent by reason of an 
assignment with provisions for the payment to him or them, based upon the extent 
of manufacture, use, or sale of the patented invention. 


PROPOSED AMENDMENT TO H. R. 2128 


Sec. 10. The provisions of this Act shall be accorded to any individual, or 
individuals, who though otherwise qualifying under the provisions of subsection 
(a) (1) of this Act, assigned legal title to such patent by an agreement under 
which he or they had a substantial financial interest in the patent by reason of 
the provision for payments to him or them based upon the extent of manufacture, 
use, or Sale of the patented invention. 


PROPOSED AMENDMENT TO H. R. 2128 


Sec. 10. If at any time during any of the periods specified in subsection (d) 
of section 1, the term of any patent of the United States including time during 
which any individual or individuals as assignor or assignors has a substantial 
financial interest in such patent by reason of the assignment of the patent rights 
with provisions for payments to the assignor or assignors based upon the extent of 
manufacture, use, or sale of the patented invention, was or were performing hon- 
orable service on active duty in the Army, Navy, Air Force, Marine Corps, or 
Coast Guard, which service prevented or substantially curtailed the normal use, 
exploitation, promotion, or development of the patent, then the term of such pat- 
ent may be extended in accordance with the provisions of this Act, and this period 
of extension shall be that provided for in section 1 (b) (1) of this Act. 


(The prepared statement of Hon. Peter Frelinghuysen, a Repre- 
sentative from the Fifth Congressional District of the State of New 
Jersey, is as follows :) 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., May 3, 1956. 
Hon. Josernu C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrights of the 
Senate Judiciary Committee, Senate Office Building, Washington, D. C. 
DEAR SENATOR O’MAHONEY: Enclosed is a copy of a statement with regard to 
H. R. 2128. I would very much appreciate it if this statement might be included 
in the records of the hearings which I understand you are holding in connection 
with this legislation. 
Thanking you and with best wishes, 
Sincerely yours, 
PETER FRELINGHUYSEN, JR., M. C.. 


STATEMENT BY REPRESENTATIVE PETER F'RELINGHUYSEN, JR. 


Mr. Chairman, I very much appreciate this opportunity to testify in behalf of 
H. R. 2128. 

In my opinion the need for such legislation is based upon two particular 
principles : 

1. Justice to the many inventors whose patents were shortened as a result of 
World War II and the Korean war, and 

2. The importance of providing adequate inducements to our inventors. 

The general purpose of H. R. 2128 is to extend the terms of patents falling 
within certain categories whose normal 17-year duration was shortened as the 
result of the Second World War and the Korean conflict. 

Article I, section 8, clause 8 of the Constitution of the United States provides: 

“The Congress shall have power * * * to promote the progress of science and 
useful arts, by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries.” 

The Constitution permits Congress to promote the progress of science and 
useful arts by giving the inventors exclusive use and control of the fruits of their 
ingenuity, but for a limited time only. Accordingly, many years ago, Congress 
limited the life of a patent to 17 years. After 17 years the invention becomes 
public property. Anyone can then use the invention and manufacture and sell 
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the patented device. Obviously, therefore, an inventor must develop and exploit 
his patent with all possible haste, consistent with good business practice. 

Now as a result of the Second World War and the Korean conflict the lives 
of certain patents were shortened by action of the Federal Government. 

For example, certain veterans who owned patents were prevented from ex- 
ploiting and developing their discoveries while in the service. Section 1 of the 
bill deals with such situations. It would extend the term of such patents to 
compensate for the time which the veteran lost during service. 

Similarly, the use of patents owned by certain civilians was substantially 
curtailed or even prevented as the result of the war. For example, stop orders 
and restrictions imposed by the Government on the use of machines, articles, 
materials, or processes prevented patent owners from developing and exploiting 
their patents during the normal term of 17 years. Section 2 of the bill deals 
with patents in that category. 

Finally, many patriotic citizens desiring to promote the war effort or defense 
programs granted free licenses to the Government to use their patents. The 
grant of the license to the Government without payment of royalties, of course, 
was made for the duration of the war. The patent owners who granted such 
free licenses had in mind that the duration of the war meant the shooting war. 
Some patent owners who had good lawyers provided in the contract of assign- 
ment itself that the grant would last during the period of hostilities plus 6 
months. But many patent owners who were motivated by sheer patriotism 
signed rather blanket licenses providing for a during-the-war grant. The Presi- 
dential proclamation officially declaring the war at an end was not issued until 
April 25, 1952. Accordingly, the patent owners who did not provide for the grant 
to expire 6 months after hostilities have been discriminated against. Therefore, 
section 3 would remove this discrimination and would equalize the effective 
period of free license assignments to the Government. 

Mr. Chairman, I think the fundamental merits of this bill are obvious. The 
basic question is: Do we recognize the importance of providing adequate induce- 
ments for our inventors? The Constitution specifically provides that Congress 
shall have the power “to promote the progress of science.” This bill is a reason- 
able one, and this extension should be provided to these inventors. 

Most of the arguments against the bill are narrowly legalistic. They are, fun- 
damentally, attacks on our well-established patent laws. We have long recog- 
nized the importance of encouraging inventions. Today, especially, adequate 
inducements should be provided to encourage inventive genius. Our patent laws 
ure sound and shou!d not be whittled away. 

This extension of patent rights is not, as has sometimes been claimed, unduly 
costly to the public. Traditionally inventors have been granted certain benefits 
to encourage their talents. The public stands to benefit substantially thereby. 

Even if this extension should increase the workload of the Patent Office, as has 
sometimes been argued we should not for that reason deny this just and legiti- 
mate relief. Furthermore, the alternative to a general bill of this type would be 
a flood of private patent relief bills. 

The basic issue presented by H. R. 2128 is whether the Government has fully 
discharged its obligations until these specific extensions are granted. It seems 

clear that a moral obligation at least still exists. If the proposed relief is not 
granted, the Government would not in my opinion be fully discharging the 
obligations which it recognized at the time these patents were issued. 
(The prepared statements of Hon. Jack B. Brooks, a Representative from the 
Second Congressional District of the State of Texas is as follows:) 


CONGRESS OF THE UNITED STATES, 
House oF REPRESENTATIVES, 
Washington, D. C., May 3, 1956. 
Hon. JosePH C. O’MAHONEY, 
United States Senate, Washington, D. 0. 

Dear SENATOR: Thank you very much for your courtesy of notifying me of pro- 
posed hearings on H. R. 2128, Friday, May 4. 

Would deeply appreciate your including the attached statement in testimony 
received at the hearing inasmuch as I will be conferring with a group of con- 
stituents from my district at that time. 

Sincerely, 
JACK BRooKs. 
82110—56——_6 
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STATEMENT TO SENATE COMMITTEE ON PATENT EXTENSION BY JACK Brooks, 
MEMBER OF CONGRESS, SEcoND District, TEXAs 


Mr. Chairman, I appreciate very much this opportunity to present this state- 
ment concerning certain provisions of H. R. 2128. We considered this legislation 
at great length in the House Judiciary Committee and only after a great amount 
~ activity on behalf of the proponents of H. R. 2128 was it approved in its present 

orm, 

This bill convains three separate and distinct provisions extending patents 
beyond their usual period of 17 years: (1) On account of the military service 
of the owner in World War II or the Korean emergency; (2) whose exploitation 
was interfered with by wartime controls during these wars; and (3) where the 
owner had granted a royalty-free license to the United States in order to help 
out the war effort. 

It is my hope that the committee will consider striking out the second of these 
provisions. The Department of Justice has reported adversely on the bill and 
the Bureau of the Budget has voiced objections. This second provision singles 
out patent owners as a preferred class for relief from losses due to wartime 
controls, which is unfair to others who suffered equally from the same cause, 
such as filling stations which could not get gasoline and restaurants which could 
not get steak. 

It is also interesting to note that the Department of Defense as well as the 
Justice Department and the Budget Bureau has become seriously concerned about 
this legislation since it has been approved by the House. The Defense Depart- 
ment estimates that the bill with this provision might well cost the United States 
Government millions of dollars in patent fees for processes and inventions used 
under defense contracts. I hope the committee will allow the Defense Depart- 
ment ample time to make a thorough analysis of H. R. 2128 before taking any 
action in view of questions already raised by that Department, so both the House 
and Senate may have the benefit of their full evaluation. 

A patent contains no guaranty that the patent owner will not suffer along 
with others from wartime controls of a general nature affecting all alike. A 
patent does not give the patent owner any right to use his invention. It merely 
gives him the right to exclude others from using it, a right which was not taken 
away by wartime controls. 

The Supreme Court has said: 

“The Court held that the Government did not confer on the patentee the right 
himself to make, use, or vend his own invention, that such right was a right 
under the common law not arising under the Federal patent laws and not within 
the grant of power to Congress to enact such laws. * * * The Court further held 
that in its essence all that the Government conferred by the patent was the right 
to exclude others from making, using, or vending his invention.” 

Approval of the second provision which would extend patents which exploita- 
tion of was interfered with by wartime controls would create an administrative 
nightmare. War production controls were in effect in 1941. Applicants for 
extensions will be offering evidence as to situations 10 and 15 years ago. They 
will be trying to unscramble eggs 15 years old. The Patent Office has a back!og 
of 200,000 patent applications, and I understand your committee is now study- 
ing legislation which would alleviate this terrible logiam. With the vague 
standards set forth by this provision, with wide administrative discretion, it 
gives a right of appeal to the courts to any applicant dissatisfied with the deci- 
sions of the Patent Office, opening the way for tremendous new caseloads on 
our courts as well as the Patent Office. 

This provision of H. R. 2128 even attempts to extend patents which have 
expired. People who have bought machinery, for instance, to manufacture a 
product covered by a patent which has expired only to find, if this provision is 
approved, that the patent has been reactivated and they must pay royalties. 
This provision would be a bonanza for large industrial concerus, which are the 
principal holders of patents, and make expiration dates of patents vague and 
indefinite. 

Finally, Mr. Chairman, I would like to point out to the committee that this 
proposed relief would prove costly to the general public. A patent has many 
espects of a bargain with the people. In return for the 17-year patent monopoly, 
the inventor agrees that the public shall have free access to the invention at 
the end of the 17-year period. To extend that period on grounds of wartime 
restrictions that affected everyone alike would be to break the bargain and take 
away the rights of the public. 
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Thank you, Mr. Chairman and members of the committee, for allowing me to 
present this statement. I know you will give this provision of H. R. 2128 your 
closest and most careful consideration. 


ee 


CONGRESS OF THE UNITED STATES, 
HOvuSE OF REPRESENTATIVES, 


Washington, D. C., March 12, 1956. 
Hon. JosepH C. O’MAHONEY, 


United States Senate, 
Washington, D.C. 


DeEaR SENATOR: Knowing of your forthright and courageous interest on be- 
half of the American public, thought you as a member of the Patents Subcom- 
mittee would be interested in the enclosed material on H. R, 2128, particularly 
in regard to subsection 2, page 2 of the bill. 

This provision, which would allow the extension of a large bloc of patents, 
was voted down in the House Judiciary Committee once, but a few votes were 
later changed sending the bill to the House floor where we were unable to amend 
it on March 7. 

Subsection 2 may well be interpreted to extend even patent rights which were 
seized by the United States Government at the end of World War II and allo- 
cated to industry in this country—patents which were outright gifts from the 
people of the United States in the first place. 

Would deeply appreciate your consideration of an amendment to strike out 
subsection 2, page 2 of H. R. 2128 if you think it worthwhile. It is my hope that 
the provision might be eliminated in the Senate and this action upheld by the 
conference report, or, if need be, that the entire bill be killed. 

The attached letter which Laurence Curtis and I sent to House Members 
points up the most salient arguments against subsection 2, page 2 of the bill, 


and have sent my own Senators copies of this letter calling their attention 
to this provision. 


Sincerely, ‘ m 
ACK BROOKS. 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., March 5, 1956. 

DEAR COLLEAGUE: H. R. 2128 on patent extension was recently given a rule 
(H. Res. 409), and has been scheduled for consideration by the House on 
Wednesday, March 7. 

An amendment will be offered from the floor striking out one of the provisions 
of the bill, and the purpose of this letter is to ask your interest and support of 
such amendment. 


This bill contains 3 separate and distinct provisions extending patents beyond 
their usual period of 17 years: 


1. On account of the military service of the owner in World War II 
or the Korean war. 

2. Whose exploitation was interfered with by wartime production con- 
trols during those wars. 

3. Where the owner had granted a royalty-free license to the United 
States in order to help the war effort. 

The amendment to be offered will seek to strike out the second of these pro- 
visions for the following reasons : 

1. The Department of Justice has reported adversely on this bill. 

2. The Bureau of the Budget has voiced objections. 

3. The National Organization of Patent Lawyers is opposed. 

4. The National Association of Manufacturers is opposed. 

5. Now is not the time to reverse the decision previously made by the last 
four Congresses, which have refused similar legislation. The passage of time 
has merely served to increase the administrative difficulties. War production 
controls were in effect back in 1941. Applicants for extension will be offering 
evidence as to administrative regulations and as to their own manufacturing 


situation 10 and 15 years ago. They will be trying to unscramble eggs which 
-are 15 years old. 
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6. It singles out patent owners as a preferred class for relief from losses 
due to wartime controls, which is unfair to others who suffered equally from 
the same cause, such «as filling stations which could not get gasoline and steak 
houses which could not get steak. 

7. Proponents seek to answer the preceding charge by claiming that patent 
owners are in a special class. The claim is that the Government, by granting 
them a patent, had assured them that they would have 17 years in which to 
use and exploit their patents. That contention is not good law. 

A patent contains no guaranty that the patent owner will not suffer along 
with others from war controls of a general nature affecting all alike. A patent 
does not give the patent owner any right to use his invention. It merely gives 
him the right to exclude others from using it, a right which was not taken away 
by war controls. 

The Supreme Court has said, quoting with approval from one of its previous 
decisions : 

“The Court held that the Government did not confer on the patentee the right 
himself to make, use, or vend his own invention, that such right was a right 
under the common law, not arising under the Federal patent laws and not within 
the grant of power to Congress to enact such laws. * * * The Court further 
held that in its essence all that the Government conferred by the patent was 
the right to exclude others from making, using, or vending his invention.” 

8. It opens up for extension thousands of patents, throws a heavy burden on 
the Patent Office which must pass on each application for extension, and sets 
up such a vague standard that it leaves too wide an administrative discretion. 
It gives a right of appeal to the courts to any applicant dissatisfied with the 
decision of the Patent Office. That Office recently had a backlog of more than 
200,000 patent applications. It creates an administrative nightmare. 

9. It even attempts to extend patents which have already expired. People 
might buy machinery to manufacture an object covered by a patent which had 
expired, only to find, if this bill is passed, that the patent had been resurrected 
and brought to life again, and that they might be liable to pay royalties. The 
bill would result in uncertainty as to the expiration dates of patents, a matter of 
great importance to manufacturers who are planning new products. 

10. Business losses resulting from general acts of the Government undertaken 
for the defense of the country and affecting all alike have never been recognized 
as a basis for a claim for relief. They are not a proper basis for the relief 
here sought. 

11. The proposed relief, by patent extension, is costly to the public. A patent 
has some of the aspects of a-bargain. In.return for the 17-year patent monopoly, 
the inventor agrees that the public shall have free access to the invention at 
the expiration of 17 years. To extend that period is to take away rights from 
the public. 

12. This provision, if approved, will be a bonanza for the big industrial con- 
cerns which are the large holders of patents, while the Department of Justice 
has been voicing objections to the concentration of patent holdings. 

There was serious opposition in the Judiciary Committee to the second pro- 
vision of the bill. A motion to strike it out was made and carried by a show 
of hands, 10 to 9. The bill would then have been disposed of had not the com- 
mittee had to adjourn due to the House being in session. Two weeks later, after 
great activity on behalf of the proponents, the above decision was reversed. 

The following seven members of the House Committee on the Judiciary dissent- 
ed from the favorable report of this bill and filed minority views: Jack B. Brooks, 
Texas; Usher L. Burdick, North Dakota ; Laurence Curtis, Massachusetts; E. L. 
Forrester, Georgia; DeWitt S. Hyde, Maryland; William M. McCulloch, Ohio; 
Ruth Thompson, Michigan. 

In the belief that the provision of this bill discussed above is unjust, unwise, 
cumbersome, and not in the public interest, we respectfully solicit your support 
of the amendment which will be offered to eliminate it. 

Yours sincerely, 
LAURENCE CURTIS. 
JACK Brooks. 





Senator O’Manonry. The committee will now stand in adjourn- 
ment subject to the call of the chair. 
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(Whereupon, at 1: 15 p. m., the committee adjourned, subject to the 
call of the chair.) 

(By order of the chairman, the following report (No. 1297) of the 
House of Representatives containing the majority and minority views 
on H. R. 2128 was ordered printed :) 


{H. Rept. No. 1297, 84th Cong., 1st sess.] 
PATENT EXTENSION 


The Committee on the Judiciary, to whom was referred the bill (H. R. 2128) 
to authorize the extension of patents covering inventions whose practice was 
prevented or curtailed during certain emergency periods by service of the patent 
owner in the Armed Forces or by production controls, having considered the 
same, report favorably thereon with amendments and recommend that the bill 
do pass. 

The amendments are as follows: 

Amendment No. 1: Page 4, line 8, strike out all of line 8, reading: ‘‘after Sep- 
tember 1, 1939: Provided, however, that in” and insert in lieu thereof: “between 
September 2, 1945, and April 29, 1952, for licenses granted during the national 
emergency of 1939 (Proclamation No. 2352) or between July 26, 1953, and the 
effective date of this Act for licenses granted during the national emergency of 
1950 (Proclamation No. 2914). In”. 

Amendment No. 2: Page 5, line 14, after the section symbol “Src. 2.” insert 
the symbol “(a)” and on page 6 after the words “Patent Office” on line 23 in- 
sert the following subsection: 

“(b) The Commissioner may establish rules and regulations for the conduct of 
proceedings under this Act.” 

Amendment No. 3: Page 6, lines 4 and 5, strike out “which shall be within 
forty-five days of the date of the filing of such notice of opposition,”. 

Amendment No. 4: Pages 6, lines 13 to 15, strike out the following sentence: 

“The Commissioner shall take action granting or denying an extension within 
six months after the filing of an application for extension.” 

Amendment No. 5: Page 6, line 24, strike out the word “applicant” and sub- 
stitute in lieu thereof the words “party in interest”. 

Amendment No. 6: Page 7, lines 2 and 3 strike out the words “the same remedy 
by” and substitute in lieu thereof the word “an”. 

Amendment No. 7: Transpose section 3 of the bill as amended to section 9, 
and transpose section 9 to section 3. Change the section symbols “Src. 3” to 
read “Sec. 9” and “Src. 9” to read “Src. 3”. 


EXPLANATION OF AMENDMENTS 


Amendment No. 1 relates to those patent owners who granted royalty-free 
licenses or licenses at a nominal royalty during World War II or the Korean 
conflict. It restricts the term for which a patent may be extended thereunder 
to that period of time (1945-52 and after 1953) during a substantial part of 
which the Government was not engaged in open hostilities with an enemy, even 
though World War II or the national emergency of 1950 had not been officially 
terminated by Presidential proclamation. The committee feels that since patent 
owners intended, in most instances, to give the Government royalty-free licenses 
during the period of actual fighting. the Government is therefore under no moral 
obligation to grant extensions for this period. However, since many who gave 
licenses for the duration of the war may have done so with the thought that the 
term “war” meant only the period of actual hostilities and not the years which 
followed between the end of fighting and the Presidential proclamation officially 
declaring the war at an end, it was decided that patent owners should be granted 
extension terms for the periods of so-called nonhostilities during which the 
normal use of their patents was curtailed. 

Amendment No. 2: This amendment authorizes the Commissioner of Patents 
to establish rules for the conduct of proceedings under this act. 

Amendments No. 3 and 4 were made at the suggestion of the Patent Office. 
It pointed out that placing time limitations on the work of the Patent Office would 
unduly interfere with the proper disposition of its work. Experience gained 
under similar legislation in the 81st and 82d Congresses indicates that the Com- 
missioner of Patents can make more equitable disposition of applications when 
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preference can be given to applications which, because of a shorter estimated 
extension period, are in need of more immediate processing. 
Amendments Nos. 5 and 6 were inserted so as to permit a right of appeal to 
those who may oppose, as well as those who may apply for, patent extensions. 
Amendment No. 7: Sections 3 and 9 were transposed since it was the opinion 
of the committee that the subject matter contained in section 9 relating to filing 


times for applications should more properly be set forth toward the beginning of 
the bill rather than at the end. 


PURPOSE 


The general purpose of this bill is to authorize the extension of the terms 
of certain patents for such periods as may be required in order to secure to the 
owners of such patents the reasonably unrestricted exercise of the exclusive 
rights granted thereby for a total period equivalent to the time where, during 
World War II or the Korean conflict, the normal use or development of such 
patents was prevented or substantially curtailed— 

(1) by reason of the service of the owner or his spouse in the Armed 
Forces of the United States; or 

(2) by reason of any Government stop order prohibiting or limiting the 
production or use of articles or processes; or 

(3) by reason of such owners having granted licenses, either royalty 
free or for nominal royalty, to the United States or to manufacturers 
furnishing goods to the United States, in order to promote any program for 
national defense since September 1, 1939. 


THE BASIS AND NEED FOR THE LEGISLATION 


The Constitution of the United States provides: 

“The Congress shall have power * * * to promote the progress of science 
and useful arts, by securing for limited times to authors and inventors the 
exclusive right to their respective writings and discoveries, * * *” (art. 1, sec. 
VIII, clause 8). 

To give effect to the constitutional purpose of promoting “the progress of 
science and useful arts” by encouraging inventions and their immediate dis- 
closure as well as their ultimate dedication to the public, Congress long ago 
enacted laws which secured to inventors the exclusive right to the full use 
and control of their inventions for a period of 17 years. In essence, the rights 
granted to an inventor by the issuance of a patent under such laws are analogous 
to those which arise out of a simple contract. The Government, in exchange 
for the disclosure of inventions and their dedication by the owner to the public, 
solemnly undertakes to secure to inventors exclusive rights to the use of their 
inventions for a period of 17 years. Having induced inventors to make such 
disclosures under the provisions of our patent laws and having undertaken to 
secure to them the exclusive rights of exploitation for a period of 17 years, the 
Government has found itself in a position where in effect it has been forced to 
abridge the special obligations it assumed by the issuance of such patents, 
due to such national emergencies as World War II and the Korean conflict. 

The restrictions on the use of patents which were caused by those emergen- 
cies took several forms. The induction or enlistment of owners of patents into 
the armed services resulted in one form of curtailment of their rights to promote 
and exploit their inventions. Similarly, the issuance by Government agencies 
of production stop orders and restrictions in the use of machines, articles, 
materials, or processes may have substantially curtailed or even prevented the 
normal use, promotion or development of patented inventions. Still other situa- 
tions arose where the owners of patents furthered the interests of the United 
States and materially assisted in promoting the war effort or defense programs 
by granting licenses to the Government to use their patents without payment 
of royalty or for a nominal royalty, even though the granting of such licenses 
prevented or substantially curtailed the normal use or exploitation of the patents. 

In 1950, the 8ist Congress enacted legislation for the extension of the terms 
of patents held by veterans of World War II (act of June 30, 1950, Public Law 
598, 81st Cong.). In the 82d Congress that act was broadened to permit an 
application for extension to be filed where either the veteran alone or he and his 
spouse owned the patent (act of July 1, 1952, Public Law 4387, 82d Cong.). The 
time for filing applications for extensions of patents under this act expired 
January 1, 1953. 
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These were not the first acts dealing with patent extensions for war veterans. 
The act of May 31, 1928, provided similar patent extension privileges to veterans 
of World War I. 


“EXCLUSIVE RIGHTS” OF PATENTEES 


One of the major issues before the committee was whether the Government, 
by imposing wartime controls, breached its agreement to secure to patent owners 
the exclusive right to the full use and control over their inventions for a period 
of 17 years. The argument was urged that while the patent owner may have 
been prevented from using a patented invention because of inability to obtain 
materials, ete., he was nevertheless not prevented by Government production 
controls from being able to exclude others from infringing on his patent rights, 

It is true, of course, that the only statutory grant a patentee receives by the 
issuance of a patent is the right to exclude others. However, the right to 
exclude others includes, among other things, the right on the part of the patent 
owner to waive the exclusion and to grant a license on his patent to others, or 
assign or sell the patent to others. If Government stop orders prohibit the 
using of the patent or prevent the exploitation, promotion or development of the 
patent so that it cannot be licensed to others, then it interferes with the patentee’s 
exclusive use. 

In addition, while a patentee has a statutory grant to exclude others, he also 
has, coupled with that grant, the common-iaw right to make, use, and exploit 
his invention as he sees fit. These two rights go together and, for all practical 
purposes, the right of exclusive use cannot be enjoyed save with the common- 
law right. The late Mr. Chief Justice Taft aptly stated the relationship in 
Crown v. Nye Tool Works (261 U. S. 24, 36) : 

“It is the fact that the patentee has invented or discovered something useful 
and thus has the common-law right to make, use, and vend it himself which 
induces the Government to clothe him with power to exclude everyone else from 
making, using, or vending it. In other words, the patent confers on such com- 
mon-law right the incident of exclusive enjoyment and it is the common-law right 
with this incident which a patentee or an assignee must have. That is the 
implication of the descriptive words of the grant ‘the exclusive right to make, 
use, and vend the invention.’ The Government is not granting the common- 
law right to make, use, and vend, but it is granting the incident of exclusive 
ownership of that common-law right, which cannot be enjoyed save with the 
common-law right.” 

An inventor has no legal obligation to reveal his secrets to the world. How- 
ever, in order to induce him to make known his discovery so that the Nation as 
a whole may profit thereby, the Government in exchange for his public disclosure 
and dedication agrees to secure to him the exclusive use of his invention for a 
full period of 17 years. That is the inducement which the Government has long 
been offering by law and upon which inventors have been led to rely. 

Since the public emergencies of World War II and the Korean conflict forced 
the Government to abridge the special obligations it assumed by the issuance 
of patents, it is the considered opinion of the committee that, in order to make 
good on its original undertaking, the Government extend the term of such pat- 
ents for periods corresponding to that during which the normal use or develop- 
ment of the patent was prevented or substantially curtailed. 


“CLASS LEGISLATION” 


Another argument raised against patent-extensign legislation is that such 
legislation would single out a particular group for benefits, and as such is in- 
equitable and unfair to the many citizens who inevitably suffered loss of one 
sort or another during World War II or the national emergency and who were 
given no compensation therefor. Such an argument, it is believed, if carried 
to a logical conclusion, would preclude the granting of any relief for the tak- 
ing of property or for other losses. The United States Government, of course, 
could not provide or attempt to provide relief for all of the casualties of war, 
financial or otherwise. This fact, however, has not prevented the Congress 
from granting patent extensions to World War veterans, both after World War 
I and World War II, nor has it prevented it from making provision for relief 
for those, having direct contractural relations with the Government, whose 
position was adversely affected by governmental action. This is exemplified 
by the statutory provision for the termination of war contracts. (See, gen- 
erally, title 41, U. S. C—Public Contracts. ) 
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Two of the principal examples cited in support of the argument against patent 
extensions are filling stations, which because of Government controls, could not 
obtain gasoline, and automobile dealers, who could not secure cars to sell. While 
such classes of people suffered from the same causes as did patent owners, it 
must be remembered, however, that unlike patentees, the Government did not 
agree to secure these persons in any exclusive right, nor did the Government 
limit the terms of their activities to 17 years. When the actual hostilities of 
World War ITI and the Korean conflict were over, filling-station owners or lessees 
and automobile dealers did not lose their businesses; rather, if they so desired, 
they could continue and expand their enterprises. They were not required, as is 
the patentee, at the end of a 17-year period, or at the end of any national emer- 


gency, as the case might be, to dedicate their businesses to the public welfare 
forever. 


ESTIMATED APPLICATIONS 


Upon request a representative of the Patent Office furnished the committee 
with the following statistical data regarding the number of applications for ex- 
tensions which could reasonably be expected as a result of this legislation. Gen- 
erally this legislation would benefit three groups: Section 1 (a) (1) relating to 
veterans and their spouses; section 1 (a) (2) relating to patents whose use was 
curtailed because of Government production controls, and section 1 (a) (3) relat- 
ing to patent owners who granted licenses on a royalty-free basis or at a nominal 
royalty. The probable number of applications involved, according to the data 
which follows, would not run into very many thousands. 

Section 1 (a) (1)—veterans and their spouses—number of cases would be 
negligible. Laws were enacted in the 81st and 82d Congresses to take care of 
World War II veterans and there were less than 160 applications under those 
acts. The only veterans likely to apply under this legislation are Korean 
veterans. 

Section 1 (a) (2)—patents affected by Government stop orders: There is no 
accurate way of testimating the number of applications which would be sub- 
mitted under this category. Under British patent extension law, which is more 
liberal, 314 percent of the patents which were eligible for extension applied for 
such extensions. Using the British 344 percent as a basis, and applying it to the 
400,000 United States patents which are presently eligible for extension merely 
from the standpoint of the dates involved, the United States Patent Office esti- 
mates tha there could be about 13,000 applications in this class. This is a top 
estimate. 

Section 1 (a) (3) licenses granted Government on royalty-free or nominal 
royalty basis: 600 specific patents were given to the Government under this cate- 
gory which have not expired. In addition, 52 companies granted licenses to 
Government on all of the patents which they owned. No estimate of number 
of patents involved could be given. Also, the entire radio industry (125 com- 
panies) granted licenses to Government in certain designated categories of 
patents. No accurate estimate could be made on this group. The Patent Office 
representative estimated that applications under this subsection “would not 
be great—would not go into the thousands.” 

It should be remembered that any period of extension granted under this 
legislation would not speak from the date of this act or the date from which any 
extension is granted by the Patent Office; but rather from the date of expiration 
of the original term of the patent (sec. 1 (b) of this bill). This circumstance 
alone will virtually preclude any patent the original term of which expired prior 
to January 1, 1952. The greatest extent of curtailment a patent owner may 
suffer under this bill, exclusive of a patent owned by a veteran, is about 4 years. 
Most patents, of course, will be affected for shorter times, since Government stop 
orders were issued progressively from 1942 as the exigencies of the national 
emergency increased. An extension of the 41-year term added to a patent which 
expired January 1, 1952, would bring the patent owner up to January 1, 1956, 
and would yield him very little or nothing. It follows therefore, that, for prac- 
tical beneficial purposes, only patents which expire well after January 1, 1952, 
are worth filing an extension for and then only where the 4-year period of cur- 
tailment can be shown. 


ANALYSIS OF BILL 


Section 1 (a) of the bill specifies the three conditions under which an applica- 
tion may be filed for an extension of the terms of a patent in accordance with 
the provisions of the proposed act. 
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In order to qualify for an extension, the applicant must have complied with 1 
or more of the 3 conditions prescribed in subsection (a) during the applicable 
period of time designated in subsection (b). 

Paragraph (1) requires that the applicant or applicants own solely or jointly 
with his sopuse or their spouses the entire interest in the patent; that during the 
term of the patent he or they were performing honorable service on active duty 
in our armed services; and that such services prevented or substantially cur- 
tailed the use or exploitation of the patent. 

Paragraph (2) prescribes that the normal use or development of the patented 
invention was prevented or substantially curtailed by an order of an agency of 
the Government prohibiting or limiting production or use of articles, materials, 
or processes. 

Paragraph (3) provides that applications for patent extension may be filed 
by owners of patents who granted licenses, free of royalty or for a nominal 
royalty, to the United States or to suppliers to the United States, for the purpose 
of promoting any program for national defense since September 1, 1939, provided 
that the use of such patents materially assisted in the war effort or a national- 
defense program and that the granting of such licenses prevented or substan- 
tially curtailed the normal use or promotion of the patented inventions. 

Section 1 (b) sets forth the respective periods for which extensions of patents 
may be granted under the proposed act. 

*aragraph (1) provides that in cases where the extension is granted to vet- 
erans on account of active service, the further term is to equal twice the length 
of active service in World War II or the Korean conflict, during which period 
of service his patent was in force. This provision is in effect identical with that 
contained in the act of June 30, 1950 (Public Law 598, 8ist Cong.) which granted 
patent extensions to veterans of World War II under certain conditions. In 
fixing this period consideration was given to the time lost in the expectation of 
entering the service and in returning to private business following discharge 
from the service. 

Paragraph (2) provides that where the ground for extension is based on 
Government stop orders, the period of extension shall equal the time in World 
War II or the Korean conflict during which the practice of the patented inven- 
tions was prevented or substantially curtailed. 

Paragraph (3) prescribes that an extension under subsection 1 (a) (3) shall 
equal the period during which the initial license was in effect between September 
2, 1945, and April 25, 1952, and between July 26, 1953, and the date of this act, 
on a royalty-free basis or for a nominal royalty, but in no event for a period 
greater than the normal use or development of the patent was prevented er 
substantially curtailed. 

In paragraph (4) it is expressly provided that where two or more grounds 
for extension exist, the prescribed periods of extension are not to be cumulated, 
but the period of extension shall be determined under that paragraph which 
results in the longest extension. 

Section 1 (c) offers a practical solution to the problem which arises where the 
ownership of a patent has been transferred from the veteran or individual who 
actually suffered the abridgement. In such instances an extension may be 
granted only by his joinder in the application. Thus, he is placed on an equal 
footing with the present owner in negotiating an equitable arrangement between 
them with respect to any extension. 

In section 1 (d) are set forth the specific periods in World War II and the 
Korean conflict during which one or more of the required circumstances must 
have occurred in order to qualify a patent for extension. 

For purposes of technical clarification, section 1 (e) provides that a reissue 
patent shall be considered to be the same patent as that which it supersedes. 

Section 2 sets forth the procedures for processing applications for patent ex- 
tension in the Patent Office; the form of the application; the published notice of 
its filing; the time within which a notice of opposition may be filed to the applica- 
tion and the form of such notice; the conduct of hearings thereon; and the max- 
imum fees to be paid by the respective parties. 

After consultation with representitives of the Patent Office, and in order to 
make the fees collected meet the costs of processing such applications in the 
Patent Office, the bill provides that the Commissioner shall fix the total fees (not 
exceeding $150) to be paid by each applicant and the total fees (not exceeding 
$50) to be paid by each opponent, the specific amount of such fees to be deter- 


mined according to the work required and the estimated cost thereof to the 
Patent Office. 








86 PATENT EXTENSION 


Section 3 requires, in general, that an application for extension must be filed 
within 1 year from the effective date of this act or within 1 year from the date of 
the applicant’s honorable discharge from service if his application is based on such 
service. 

Sections 4 and 5 pertain to the issuance of certificates of extension and the 
legal effect thereof. 

Section 6 reserves to the United States a royalty-free right of use of extended 
patents during the period of extension, except where the owner of a patent was 
entitled to receive royalties for items furnished exclusively to and used exclusively 
by the United States. 

Section 7 is designed to protect any vested rights which may be affected by an 
extension of the term of a patent. The provisions of this section follow closely 
those of section 4 (c) of the act of June 30, 1950 (Public Law 598, 81st Cong.). 

Similarly, section 8 of the bill, pertaining to actions for infringement, follows 
section 4 (d) of the act of June 30, 1950. 

Section 9 provides for an appeal to the United States Court of Customs and 
Patent Appeals. 

REPORTS FROM GOVERNMENT DEPARTMENTS 


Attached hereto and made a part of this report are communications from the 
Department of Commerce and the Department of Justice. It may be well to 
mention that at the hearing on this legislation, representatives from the Com- 
merce Department in response to an inquiry as to whether the work contem- 
plated in this legislation would place a heavy burden on the work of the Patent 
Office, stated that the bill was feasible of administration, and that the Patent 
Office and the Department of Commerce would interpose no objection to the bill, 
if the Congress so wished to legislate. 


THE SECRETARY OF COMMERCE 


Washington 25, March 8, 1956. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 


DeAR Mr. CHAIRMAN: This letter is in reply to your request for the views of 
the Department of Commerce with respect to H. R. 2128, a bill to authorize the 
extension of patents covering inventions whose practice was prevented or cur- 
tailed during certain emergency periods by service of the patent owner in the 
Armed Forces or by production controls, and H. R. 3134, a bill for the same gen- 
eral purpose. 

If it should be determined as a matter of policy by the Congress that H. R. 
2128 should be enacted, the Department of Commerce would interpose no objec- 
tion to such action. 

We are, however, concerned with respect to certain administrative difficulties 
which may develop in connection with such a law. During the period covered 
there were approximately 850,000 patents in effect. Of these approximately 
450,000 would not be eligible for the benefits of the law because of their dates of 
expiration. The actual number of owners who would seek the benefit of the law 
is, of course, unknown but might be very large. All applications under the bill 
are required to be filed for processing within 1 year from enactment of the law 
and to be processed within 6 months after filing. Such action could, depending on 
the demands, present an extremely difficult and expensive administrative problem. 

Consistent with Reorganization Plan No. 5 of 1950, the authority granted by 
H. R. 2128 should be placed in the Secretary of Commerce rather than the 
Commissioner of Patents. Adequate authority exists under the reorganization 
plan to allow the Secretary to arrange for the performance of such functions as 
described by the bills. 

The bill appears to lack specific authority for the promulgation of regulations. 
Such action would appear necessary in carrying out the functions. 

With respect to H. R. 3134, a bill for the same general purpose, now under con- 
sideration by your committee, you are advised that the Department of Commerce 
is opposed to its enactment. The benefits of the law would be applicable on a 
much broader basis than in the case of H. R. 2128 and in addition would be 
unlimited as to the period covered. 

We are advised by the Bureau of the Budget that it would interpose no objec- 
tion to the submission of such report as is deemed appropriate in this matter. 
The Bureau of the Budget further advises that it “is opposed in principle to using 
exceptions to the patent system as a method of bestowing benefits on selected 
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individuals or corporations. Benefits under these bills would have little, if any, 
relation to the injury sustained by the patentee; persons reasonably relying on 
the terms of a patent might be damaged ; administration of the exceptions would 
present difficulties and may require increased funds for the Patent Office; and 
extension of patents whose practice was curtailed by production controls would 
so widen the area of exceptions as to serve as an important precedent for addi- 
tional exceptions in the future. A great many people were unable to fully exploit 
their profession or property as a result of production controls. Enactment of 
these bills would bestow benefits on a very small group of them even though there 
seems to be no convincing evidence that this group has a specially meritorious 
claim.” 
Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, April 14, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 2128) to authorize the extension 
of patents covering inventions whose practice was prevented or curtailed during 
certain emergency periods by service of the patent owner in the Armed Forces 
or by production controls. 

The bill would authorize the extension of the terms of certain patents, the 
normal use, exploitation, promotion, or development of which was prevented or 
substantially curtailed either because of service of the owner in the Armed Forces, 
or because of the grant of royalty-free licenses to the United States, or because 
of an order by an agency of the Government which limited or prohibited produc- 
tion. The owner of such patents would be permitted to file an application with 
the Commissioner of Patents who would take action etiher granting or refusing 
the requssied extension. Appeal processes would be provided to the United 
States Court of Customs and Patent Appeals or the District Court for the Dis- 
trict of Columbia in the event any applicant is dissatisfied with the decision of 
the Commissioner. 

The bill would benefit only some of a group of manufacturers who were pro- 
hibited from producing similar articles. Many groups, other than patentees, can 
claim an injury to their business due to the war and to war orders. Further- 
more, many of the patents that might be extended have expired. The extension 
and subsequent revival of these expired patents would create inequity in their 
effect upon investments,.commitments, and plans made in reliance on the normal 
expiration of patents. The bill would create uncertainty as to the expiration 
date of all patents. Persons and corporations who have made plans and prepa- 
rations to begin manufacture of a patented item when the patent therefor expires 
should, except in extraordinary cases, be secure in the knowledge that the patent 
will expire in accordance with its terms and not be extended or revived for an 
indeterminate period. 

It is the view of the Department that the present statutory provision for the 
granting of patent monopolies for 17 years constitutes a fair and reasonable 
enacment under article I, section 8 of the Constitution, and that extension of 
patents as contemplated by the bill is unwarranted. 

Accordingly, the Department of Justice is unable to recommend the enact- 
ment of this bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. RoGErs, 
Deputy Attorney General. 


MINORITY VIEWS 


This bill should not be enacted, principally because the main provision in sub- 
section 2 is unsound. That subsection provides for extension of patents whose 
exploitation was interfered with by wartime controls, defined in the bill as those 
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cases where: “the normal use, exploitation, promotion, or development of the 
inventions described and claimed in any patent of the United States was pre- 
vented or substantially curtailed by any order of any agency of the Government 
prohibiting or limiting the production or use of any class of machines, articles, 
or materials, or the use of any class of processes or formulas.” 


REASONS FOR REJECTING THIS PROPOSAL 


1. It singles out patent owners as a preferred class for relief from losses due 
to wartime controls, which is unfair to others who suffered equally from the 
same cause, such as filling stations which could not get gasoline and steak houses 
which could not get steak. 

2. It opens up for extension thousands of patents, throws a heavy burden on the 
Patent Office, and sets up such a vague standard that it leaves too wide an 
administrative discretion. 

3. It would result in uncertainty as to the expiration dates of patents, a matter 
of great importance to manufacturers who are planning new products. 

4. The National Organization of Patent Lawyers is opposed. 

5. The National Association of Manufacturers (many of whose members are 
owners of patents) is opposed. 

6. The Department of Justice has reported adversely on this biil. 

7. The Bureau of the Budget has voiced the following objections to the bill: 

“The Bureau of the Budget further advises that it ‘is opposed in principle to 
using exceptions to the patent system as a method of bestowing benefits on selected 
individuals or corporations. Benefits under these bills would have little, if any, 
relation to the injury sustained by the patentee; persons reasonably relying on 
the terms of a patent might be damaged; administration of the exceptions would 
present difficulties and may require increased funds for the Patent Office; and 
extension of patents whose practice was curtailed by production controls would 
so widen the area of exceptions as to serve as an important precedent for 
additional exceptions in the future. A great many people were unable to 
fully exploit their profession or property as a result of production controls. 

Jnactment of these bills would bestow benefits on a very small group of them 
even though there seems to be no convincing evidence that this group has a spe- 
cially meritorious claim.’ ” 

8. This bill is now too late. Relief to applicants will depend on events and 
facts which occurred in 1942-45. The evidence is cold. Witnesses will be unavail- 
able. Bills seeking this relief have been filed in several previous Congresses and 
have always been rejected. This bill should not be enacted at this late date. 

9. The argument for this relief based on justice and equity is a false argu- 
ment. 

Why should patentholders be granted relief from the results of wartime con- 
trols when we do not give relief to others who suffered business losses due to 
those same controls? The answer of the proponents is that the Government was 
in a special relation to patentholders and violated its special obligations to them 
when it first gave them patents assuring them of the use of their inventions and 
then limited such use by the imposition of wartime controls. 

This is a false argument based on an incorrect view of the law as to the rights 
given to a patentee by the grant of a patent. All that the Government agrees to 
when it grants a patent is that it will prevent others from making use of the 
invention for.17 years. The patentee receives no right to use the invention. The 
Supreme Court has pointed out that he has that right anyway under common 
aw. Furthermore, a patent may be granted notwithstanding the fact that a 
prior patent dominates its use so that in fact the patentee cannot use it. The 
following decisions so hold: 

In Bloomer v. McQuevan et al. (14 How. (55 U. 8.) 539, 549, (1852)), the 
Court said: 

“The franchise which the patent grants, consists altogether in the right to ex- 
clude every one from making, using, or vending the thing patented, without the 
permission of the patentee. This is all that he obtains by the patent.” 

In Continental Paper Bag Co. v. Eastern Paper Bag Co. (210 U. S. 405, 424 
(1907) ), the Court said: 
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“Those cases declare that he [an inventor] receives nothing from the law that 
he did not have before, and that the only effect of the patent is to restrain others 
from manufacturing and using that which he has invented.” 

In Crown Co. v. Nye Tool Works (261 U. S. 24, 35 (1922) ), the Court said: 

“The Court held that the Government did not confer on the patentee the right 
himself to make, use, or vend his own invention, that such right was a right under 
the common law not arising under the Federal patent laws and not within the 
grant of power to Congress to enact such laws * * *. The Court further held 
that in its essence all that the Government conferred by the patent was the right 
to exclude others from making, using, or vending his invention.” 

(See appendix A, annexed hereto, for many further authorities on this 
point.) 

The Government did not violate its agreement with patentees. It gave a 
patentee the right to exclude others from the use of his invention for 17 years. 
The fact that a war situation supervened and made it difficult for anyone to 
exploit the invention does not indicate any breach of that agreement. The 
patentee’s right to exclude others remained unimpaired. The Government gave 
the patentee no guaranty that during the 17-year period he should have any 
special protection from the risks of war or from the effects of war controls 
which were of general application. 

To express this another way, it should be emphasized that any wartime 
curtailment of the right of a patentee to manufacture, use, or sell an invention 
was not a curtailment of a right obtained by a patent. 

It is not here contended that patentees were not injured by war controls. Of 
course they were; but so were a lot of others, and the contention here merely 
is that patentees cannot be differentiated from those others on the ground that 
the Government had violated some special obligation which it had to them. 

10. The proposed relief is harmful and costly to the public. 

Proponents who argue for the “justice” of granting this relief, overlook the 
cost to the public. Of course it would be nice to grant relief to all who suffered 
from wartime controls. But the question here is not of granting such general 
relief. The question here is whether there is adequate reason for differentiat- 
ing patent holders from others who suffered from wartime controls. The 
question is whether they should be singled out for a form of relief which is 
difficult to administer and costly and harmful to the public. It is costly and 
harmful to the public both from the point of view of monopoly and “giveaway.” 

As to monopoly, the 17-year period during which the public is exciuded from 
use of an invention by a patent is frequently referred to as a “patent mo- 
nopoly.”” Monopoly is costly to the public. Its purpose and effect is to raise 
prices to consumers. This monopoly should not be extended unless necessary 
to fulfill the purposes of the patent law. 

As to “giveaway,” the courts have pointed out that a patent is in the nature of 
a bargain. The Government agrees that others shall be prevented from using 
the invention for 17 years, and the patentee agrees to disclose the invention at 
once, and permit the public to share it after 17 years. To extend the patent 
is to give away part of the public’s side of the bargain. Congress should not 
lightly give away the public’s rights unless necessary to fulfill the purposes of 
the patent law. 

11. Business losses resulting from general acts of the Government undertaken 
for the defense of the country and affecting all alike have never been recognized 
as a basis for a claim for relief. They are not a proper basis for the relief here 
sought. For a valid claim to arise, there must be a more particular injury to 
the-elaimant’s property or business. 

Respectfully submitted. 

LAURENCE CuRTIS. 

E. L. FORRESTER. 

JACK BROOKS. 
ADDITIONAL VIEWS 


While not agreeing with everything in the above minority report, we dissent 
from the favorable report of this bill. 
WILLIAM M. McCuLtocn. 
RuTH THOMPSON. 
DEWITT S. HYDE. 
USHER L. BurpDICcK. 
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APpPENDIx A, ANNEXED TO AND MADE A PART OF THE MINORITY VIEWS FILED BY 
CONGRESSMAN LAURENCE CURTIS OF MASSACHUSETTS 


CASES AND AUTHORITIES IN OPPOSITION TO THE CONTENTION THAT THE GOVERN MENT 
BREACHED CONTRACTS WITH PATENTEES BY IMPOSING WARTIME CONTROLS 


(1) The only right that a patentee received by the issuance of a patent was the 
right to exclude others from making, using, or selling the invention, and this right 
was not impaired by the imposition of wartime controls. 

In Bloomer v. McQuevan et al. (14 How. (55 U. 8.) 589, 549 (1852) ), the Court 
said: 

“The franchise which the patent grants consists altogether in the right to 
exclude everyone from making, using, or vending the thing patented, without the 
permission of the patentee. This is all that he obtains by the patent.” 

In Continental Paper Bag Co. v. Eastern Paper Bag Co. (210 U. 8S. 405, 424 
(1907) ), the Court said: 

“Those cases declare that he [an inventor] receives nothing from the law that 
he did not have before, and that the only effect of the patent is to restrain others 
from manufacturing and using that which he has invented.” 

In Bauer v. O’Donnell (229 U. 8. 1, 10 (1912) ), the Court said: 

“The right to make, use, and sell an invented article is not derived from the 
patent law. This right existed before and without the passage of the law and 
was always the right of an inventor. The act secured to the inventor the exclu- 
sive right to make, use, and vend the thing patented, and consequently to prevent 
others from exercising like privileges without the consent of the patentee.” [Em- 
phasis was that of the Court which printed the word “exclusive” in italic.] 

In U. 8. v. United Shoe Machinery Co. (247 U. 8S. 32, 57 (1917) ), the Court 
said: 

“We must keep in mind the quality of the right we are considering and that the 
inventor gets nothing from the law that he did not have before and that the only 
effect of his patent is to restrain others from dealing with or using its de- 
vice * * *, Or to put it another way, the inventor does not get from the law 
a right to a use that he did not have before but he gets the right to an exclusive 
use.”” [Emphasis was that of the Court which printed the “exclusive” in italics.] 

In Crown Co. v. Nye Tool Works (261 U. 8S. 24, 35 (1922) ), the Court said: 

“The Court held that the Government did not confer on the patentee the right 
himself to make, use, or vend his own invention, that such right was a right under 
the common law not arising under the Federal patent laws and not within the 
grant of power to Congress to enact such laws, and that in the absence of the 
express statutory imposition upon the patentee of the obligation to make, use, or 
vend his patented invention as a condition of receiving his patent, it would not 
be implied. The Court further held that in its essence all that the Government 
conferred by the patent was the right to exclude others from making, using, or 
vending his invention.” 

In Special Equipment Co. v. Coe (324 U. S. 370, 378 (1944) ), the Court said: 

“The patent grant is not of a right to the patentee to use the invention, for that 
he already possesses. It is a grant of the right to exclude others from using 
it * * *, As the statute, Revised Statutes, section 4884, provides, the grant is 
of the ‘exclusive right to make, use, and vend’ the invention * * *, By the 
very terms of the statute the grant is nothing more than a means of preventing 
others, except under license from the patentee, from appropriating his invention.” 

In U. 8S. v. Line Material Co. (333 U. 8. 287, 308 (1947) ), the Court said: 

“During its term, a valid patent excludes all except its owner from the use of 
the protected process or product * * *. This monopoly may be enjoyed exelu- 
sively by the patentee or he may assign the patent. * * *” 

(2) In fact the statutory grant to the patentee was amended to make it clear 
that a patentee receives only the right to exclude others ; and the patentee’s rights 
are only those given him by statute. 

As a result of the above and other decisions, the Patent Act of 1952 changed 
the wording of the statute defining the patent grant. Before 1952 the words of 
the grant were “of the exclusive right to make, use, and vend the invention or 
discovery” (35 U. S. C., 1946 ed., sec. 40). The 1952 act changed these words to 
read “of the right to exclude others from making, using, or selling the invention” 
(35 U.S. C. 1952 edition, sect. 154). 

Mr. P. J. Federico, Examiner in Chief of the United States Patent Office has 
commented on this change as follows (title 35, U. 8S. C. A., vol. 1, p. 1): 

“The contents and term of the patent are specified in section 154. The patent 
contains a short title of the invention, a grant to the patentee of certain rights 
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for the term of 17 years, and a copy of the specifications and drawings forming 
a part thereof. In the language of the old statute the grant was ‘of the exclu- 
sive right to make, use, and vend the invention or discovery * * * throughout the 
United States and the Territories thereof.’ This has been changed in wording 
to the grant ‘of the right to exclude others from making using, or selling, the in- 
vention throughout the United States,’ following the language of court decisions 
explaining the nature of the right conferred by a patent; for example, in 
Crown Dye and Tool Co. v. Nye Tool and Machine Works (43 S. Ct. 254, 261 U. S. 
24, 67 L. Ed. 516), the Supreme Court said of the rights granted a patentee ‘in 
its essence all that the Government conferred by the patent was the right to ex- 
clude others from making, using, or vending his invention.’ The exact rights 
conferred by a patent were difficult to understand and explain under the old 
language.” 

(2a) The only rights which a patentee acquires are those given by statute. 

In Dr. Miles Medical Co. v. Park & Sons Co., (220 U. S. 373, 401 (1910), the 
Court said: 

“But whatever rights the patentee may enjoy are derived from statutory grant 
under the authority conferred by the Constitution.” 

In Bauer v. O’Donnell (229 U. S. 1, 9 (1912), the Court said: 

“The protection given to inventors and authors in the United States originated 
in the Constitution. * * * This protection, so far as inventors are concerned, 
has been conferred by an act of Congress passed April 10, 1790, and subsequent 
acts and amendments.” 

In Beidler v. United States (253 U. S. 447, 453 (1919) ), the Court said: 

“The statutes which are the source of all patent rights, provide that a valid 
patent may be granted for a new and useful machine. * * *” 

In U. 8S. v. Dubilier Condenser Corp. (289 U. S. 178, 189 (1932)), the Court 
said: 

“The title of a patentee is subject to no superior right of the Government. The 
grant of letters patent is not, as in England, a matter of grace or favor, so that 
conditions may be annexed at the pleasure of the Executive. To the laws passed 
by the Congress, and to them alone, may we look for guidance as to the extent 
and the limitations of the respective rights of the inventor and the public.” 

(3) References to the patent as a contract are in explanation of the public 
policy of giving to a patentee the rights contained in a patent grant, and do 
not imply any enlargement of those rights. 

The leading case for describing a patent as in the nature of a contract, by 
pointing out the mutual considerations involved, is Grant v. Raymond (6 Peters 
(31 U. 8.) 218, 242 (1832) ): 

“It [the patent grant] is the reward stipulated for the advantages derived 
by the public for the exertions of the individual, and is intended as a stimulus to 
those exertions * * *. The full benefit of the discovery, after its enjoyment by 
the discoverer for 14 years, is preserved; and for his exclusive enjoyment of it, 
during that time, the public faith is pledged.” 

The same thought is repeated in Kendall et al. v. Winsor (21 How. (62 U. S.) 
322, 327 (1858) ): 

“It is undeniably true, that the limited and temporary monopoly granted to 
inventors was never designed for their exclusive profit or advantage; the benefit 
to the public or community at large was another and doubtless the primary 
object in granting and securing that monopoly. This was at once the equivalent 
given by the public for benefits bestowed by the genius and meditations and skill 
of individuals, and the incentive to further efforts for the same important ob- 
jects.” 

In Scott Paper Co. v. Marcalus Co. (326 U.S. 242, 255 (1945) ), the Court said: 

“By the patent laws Congress has given to the inventor opportunity to secure 
the material rewards for his invention for a limited time, on condition that he 
make full disclosure for the benefit of the public of the manner of making and 
using the invention, and that upon the expiration of the patent the public be left 
free to use the invention * * *. As has been many times pointed out, the means 
adopted by Congress of promoting the progress of science and the arts is the 
limited grant of the patent monopoly in return for the full disclosure of the pat- 
ented invention and its dedication to the public on the expiration of the patent.” 


CONCLUSION 


The contract of the Government was to give the patentee the right to exclude 
others, and that contract was not breached by the imposition of wartime controls. 
Respectfully submitted. 


LAURENCE CURTIS. 
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WEDNESDAY, JUNE 13, 1956 


Unrrep Srates SENATE, 
SUBCOMMITTEE ON Patents, TRADEMARKS, AND 
CopyRiGHTs, OF THE COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:30 a. m., in room 

424, Senate Office Building, Senator Everett M. Dirksen presiding. 

Present: Senator Dirksen. 

Also present: Marcus A. Hollabaugh, chief counsel, subcommittee; 

tobert Kilgore, member professional staff ; and George S. Green, mem- 
ber professional staff; J. Bailey Swanner, member, staif of Representa- 
tive Fisher; and Carlile Bolton Smith, of Senator Wiley’s office. 

Senator Dirksen. The committee will come to order. 

We will resume hearings on H. R. 2128. 

Mr. Green, who is our first witness ? 

Mr. Green. I might state before taking up the first witness that 
Congressman F isher, of Texas, who is the sponsor of the House bill, 
who intended to come to our last meeting, was unable to do so, and 
intended to come to this meeting this morning. But he is ill at the 
present time and unable to attend here. But he did want the committee 
to know of his continuing interest in favor of this legislation. 

Senator Dirksen. We will have that noted for the record that he is 
interested. If he cares to submit a statement in addition to whatever 
other testimony he has given over on the House side, we can include it 
in the record at this point. 

Mr. Green. Yes, sir. 

The first witness we have, Senator, is Mr. Richard B. Whiting, of the 
American Patent Law Association. 

Senator Dirksen. May I say to all those who will testify this morn- 
ing that I invite your cooperation in the hope that we can keep these 
statements on the brief side. And that does not mean that I am not 
sensible to the importance of this bill. Iam. But I appreciate, also, 
that time is running out on us at this session, and I, for one, am hopeful 
that we can get some action on this. 

So the further we can go in exhausting the witnesses yet to be heard, 
the sooner the subcommittee can get after the matter and consider it in 
executive session for a final disposition of the bill. 

So, Mr. Whiting, will you come and take a place close to the reporter ? 

Do you have a pr epared statement, Mr. Whiting? 

Mr. Wuirttnea. Yes, sir; I have. 

Senator Dirksen. Would you like to file it and highlight it for the 
committee ? 
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Mr. Wuirrne. I did file it before the hearing was adjourned. I filed 
it the last time, but I was not reached. 

Mr. Green. Senator Dirksen, if I might interrupt just once more, 
Mr. Smith, from Senator Wiley’s office, is here. 

Mr. Smiru. Senator Wiley is very sorry, Senator, that he was not 
able to get back for this hearing. He was detained by a speaking 
engagement in Wisconsin. 

Senator Dirksen. The Chair has a full appreciation of his responsi- 
bility and is more than delighted to excuse him from the hearing. 

Incidentally, let the record note that Senator O’Mahoney is ill. He 
went home with a fever yesterday and is confined to his hotel. We 
trust that his indisposition will quickly pass. 

Mr. Whiting, we will hear from you. Would you like to highlight 
your statement ? 

Mr. Wurrrnc. I have stricken parts of it, and I thought I would 
highlight it, or just briefly high-spot it. 

Senator Dirksen. Very well. 


STATEMENT OF RICHARD B. WHITING, ALEXANDRIA, VA., REPRE- 
SENTING AMERICAN PATENT LAW ASSOCIATION 


Mr. Wuitine. My name is Richard Whiting. I live at 14 Hollen- 
dale Drive, Alexandria, Va., and I am here as a representative of the 
American Patent Law Association. 

The American Patent Law Association, I might say, is a national ) 
organization founded in 1897, and having at the present time a mem- | 
bership of over 2,000 lawyers engaged in the practice of patent law 
before the United States Patent Office and the Federal courts. 

Although its headquarters are in Washington, the majority of its 
members are scattered throughout the United States, and it is in no 
sense a local organization. 

Now, this association is firmly opposed in principle to the passage of 
any bill providing for the extension of the terms of patents, where the 
use, exploitation, or the promotion of the inventions covered thereby 
was prevented, impaired, or delayed by reason of shortage of materials. 
Government regulations, or the like, resulting from the existence of 
the state of war or national emergency, or where the owner of the 
patent granted a royalty-free license to the United States during war- 
time and therefore received less reward for governmental use of his 
invention than might otherwise have been the case. 

My prepared statement lists the previous hearings at which repre- 
sentatives of this association have appeared and opposed this bill in 
the House. 

We have been consistently opposed to the philosophy that patents 
or patent owners should be treated as a special class and given relief 
not afforded to other kinds of property owners because of loss or im- 
pairment of income or opportunity for exploitation as the result of 
war or national emergency. 

Wars and national emergencies inevitably injure or restrict the 
rights and privileges of all the people to a greater or less degree. Indi- 
vidual freedom of action and opportunity are restricted or curtailed 
in many lines of endeavor for the common good to meet the exigencies 
of war. 
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Men are drafted and sent to fight and die, and many businesses are 
forced to close their doors, either because their owners are drafted or 
because of shortages of materials or products and economic restrictions 
and controls. 

In many instances, these losses can never be recouped. even though 
the owners are fortunate enough to return alive, and postwar condi- 
tions result in lifting of restrictions. 

Such conditions as a result of war are accepted by the people as the 
price that must be paid for survival, and no governmental relief is 
expected or demanded. et 

The question posed by the bill under consideration is whether patent 
owners should be placed in a special class and be given special relief 
in the form of extension of the terms of the patents under similar 
circumstances. We think they should not be. 

The grant of a patent carries with it no guaranty that the patentee 
shall receive any income from his invention or that he will be able to 
produce it, but merely gives him a greater opportunity to do so by giv- 
ing him the right to exclude others from practicing the patented 
invention for a period of 17 years. 

The patent grant technically is often likened to a contract between 
the Government and the patentee. In consideration of the disclosure 
by the patentee of something new, useful, and inventive, the Govern- 
ment grants the patent for a limited time, but the patent grant is 
merely the right to exclude others from making, using, and selling the 
invention. It does not convey to the patent owner or anyone claiming 
under him the right to make, use, and sell his invention. 

That is a right which the patent owner enjoys in common with the 
right of everyone to make, use, and sell anything in our free-enterprise 
system except as such manufacture, use, or sale may be illegal or sub- 
ject to restriction applicable to everyone or the subject of a dominating 
patent or agreement. 

The patentee, like anyone else, may be prevented by law from manu- 
facturing the invention on which he has been granted a patent because 
his patented device is a dangerous instrument and subject to the police 
powers or because it is contrary to public-health regulations or for 
other reasons. No right of exploitation is conveyed by a patent. 

The existence of a war or national emergency does not curtail a 
patent right or the right to exclude others from practicing the patented 
invention, but the shortage of materials or restrictions on the use 
thereof for certain purposes may curtail the manufacture of the 
patented item to the same extent that such shortages or controls cur- 
tail the manufacture of similar types or classes of goods which are not 
patented, but to no greater extent. 

Thus, insofar as the right to produce a particular item is concerned, 
the patentee is no better off, no worse off, than producers of similar 
unpatented items. Each may suffer reduction of income or losses or 
be forced to close his business because of lack of materials or Govern- 
ment regulations restricting production of the class of goods concerned. 
_ The thesis advanced by some that the grant of a patent carries with 
it some sort of implied sparanty that the patentee will derive some 
profit from the patent or from the practice of the patented invention 
is unsound. Even in time of peace, a patentee may be prevented from 
deriving profit from his invention because of lane to produce it, 
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lack of public demand for it, the existence of a dominating patent 
issued to a prior inventor, or because of some legal restriction which 
prevents manufacture for a portion of the term or even the entire 
term of his patent. 

In such cases, no revenue may be derived from the patent, but it is 
not a concept of our law that the terms of the patent should be increased 
in such circumstances. 

Insofar as the period of enforced curtailed production is con- 
cerned, the patentee should, it is believed, be considered a casualty 
of war in the same sense as the nonpatentee engaged in the same line 
of business. 

The Nation cannot restore the lives of those lost in war, the years 
taken out of the lives of those fortunate enough to return from war, 
or the business losses of those who can establish them as resulting from 
wartime shortages or regulations. Therefore, it does not seem that 
the Nation should be called upon to establish the status quo, as it were, 
in the case of patentees. 

A further consideration mitigating against passage of this type of 
legislation is that the public has a vested interest in every patented 
invention to the same extent that it has the right freely to manufac- 
ture and sell and use the same at the end of the 17-year term of the 
patent. To the same extent that the public, through its Government, 
by the grant of a patent, has vested in the patentee the right to exclude 
the public for 17 years in return for the disclosure of the invention, the 
public has a vested right at the end of that period to have the in- 
vention pass into the public domain. 

In addition to being opposed to the principle of extension of pat- 
ents because of curtailment of production or loss of revenue growing 
out of controls or shortages during periods of war or national emer- 
gency, the association is opposed to the provision in H. R. 2128 that 
the granting of a license to the United States without payment of a 
royalty or at a nominal royalty should be a reason for extension of the 
term of a patent. BZetepe 

Many patentees during the period of hostilities in World War IT, 
for patriotic or other reasons, granted royalty-free licenses to the 
Government. Some of these licenses were exercised; some of them 
were not. In many cases, the patentees were given production orders 
to the extent of their capacity to produce, and the licenses were de- 
sired by the Government in order to be free to obtain secondary sources 
of supply without patent liability. “rh 

In all cases, the patents remained in force against the public insofar 
as production other than for the Government was concerned, so that 
the general public was not relieved from liability for infringement 
of such licensed products. 

To extend the term of any patent on this ground as now proposed 
would result in extending the term of potential liability for infringe- 
ment by the public for an additional period, whereas the public has 
never been relieved of that liability for a commensurate period. 

The bill further provides that no patent extended under the act 
will be enforceable except in certain circumstances against the Gov- 
ernment during the extended term. Thus if this provision were 
adopted, we have the anomalous situation of the Government being 
the sole beneficiary under the license, and the public and not the Gov- 
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ernment being solely liable for any infringement during the extended 
term. 

In conclusion, it is reiterated that the American Patent Law Asso- 
ciation is opposed to the principle of extension of the terms of patents 
as proposed in the bill under consideration, as such extensions are 
not believed to be in the public interest or the interest of the patent 
system in this country and as being contrary to the established policy 
of the Congress against the extension of the term of the patent grant. 

It is felt—and this is of some importance—that if any particular 
instance of such great loss or hardship is brought to the attention 
of Congress, if there are any cases which involve a real hardship 
that come to the attention of this committee and those cases require 
remedy, the proper remedy, we feel, should be by way of special 
legislation restricted to the individual patent or patents concerned 
rather than general legislation of the character proposed by this bill. 

Senator Dirksen. Thank you, Mr. Whiting. 

Any questions? Any questions? 

Mr. Hoxtiapaveu. Only one, sir. 

I gather that one of your major objections to the proposed bill is the 
fact that it interjects a note of uncertainty in the patent laws? 

Mr. Wuittna. That is an objection. It is not the sole objection. 

Mr. Hottazaven. I say, one of your objections. 

Mr. Wuirina. Yes. 

Mr. Hotiapaucu. Now, would the bill be more acceptable to the 
-ssociation if section 7 were amended to require that unexpired 
patents 

Mr. Wuittna. May I get that, Mr. Hollabaugh? 

Mr. Hotiasaven. Yes. 

Mr. Wuirtna. Section 7: 

In the event that an extension is not issued until after the date of expiration 
of the original term of a patent— 
that part of it? 

Mr. HoxtuapauenH. Yes. 

Mr. Wnuirina. Yes. 

Mr. Hoiiasaucn. My question is this, sir: Would the bill be ac- 
ceptable to the association if section 7 were amended to require that 
unexpired patents be a prerequisite to the filing of the app eae 

Mr. Wuittne. Oh, by no means, no. We feel that the bill is en- 
tirely wrong in principle as treating patent owners as a special class, 
and we have always taken this position in legislation that 1s proposed 
by Congress. 

There has been legislation seeking to extend the terms of the 
Royalty Adjustment Act, and we think that that was special legisla- 
tion directed against patent owners and directed against the patent 
system, and we are taking a consistent position that the patentees 
should not be treated as a special class. You do not remedy that by 
the change that you propose. 

Mr. Horuapaucn. I understand that. But the proposed amend- 
ment would only go to one phase of your objection ? 

Mr. Wuitina. Yes. But you asked me whether the bill would then 
be acceptable, and I say, by no means, because we oppose it in principle. 

Mr. Hotiasaven. I see. 

One more, sir. 

Senator Dirksen. Yes. 
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Mr. Hotuasauen. Now, on many occasions your association has 
strongly favored principles which would protect and strengthen the 
inventor’s reward; is that not correct ? 

Mr. Wurttine. Yes. 

Mr. Hotiasauen. Quite naturally. 

Mr. Wuirrne. Yes. 

Mr. Hotiapaueu. Independent inventors must rely upon their in- 
come from inventions in order to continue their research. 

Mr. Wuirttna. On occasions where they operate in that way; yes, 
that is true. 

Mr. Hotiapaucn. Now, assuming that the intervention of the war 
and these orders have interfered with the income of these independent 
inventors, do you not think it would be appropriate and in the pub- 
lic interest for the inventor to get an opportunity to recoup losses 
that he may have sustained by virtue of this intervention of the war 
and the WPB orders? 

Mr. Wuirttnc. No, sir. 

Mr. Hottasaven. The objective, now—the objective being that he 
have an opportunity to use this money for further invention, which 
is in the public interest. 

Mr. Wurrtne. Yes. 

Mr. Hottapaven. Lam sure everyone would agree. 

Mr. Wurrrne. I see your point. I think it is very speculative. I 
think that an inventor who is doing research, certainly that is good 
for the public interest, there is no question about it, that he continue 
his research, and the war may have caused a loss in his income so that 
his research is curtailed. 

Mr. Hotiapaucnu. Yes. 

Mr. Wurrrnea. It may have caused a loss in his income because the 
companies that he had investments in, failed. His income may have 
been curtailed because unpatented goods that he was selling and by 
which he derived income were taken off the market because of wartime 
controls. 

There are a lot of reasons. I would not certainly, sir, single out the 
patent and say, “That we are going to extend for some speculative 
reason, that, first, if it were extended, it would be a profitable extension 
to him; second, if it were profitable to him, he would plow back his 
profit into further research; and third, that that would be all for the 
common good.” 

Tome, I feel that that is very speculative. 

Mr. Hotianaven. I know. But that is no more speculative, is it, 
than the usual situation in research? I mean, I may spend a great 
deal of money for research, but I may or may not get anything back 
from it. There is the area of speculation in all phases of this research 
activity. 

But just one point: Everyone agrees, I think, with the necessity for 
technological superiority being maintained in this country. 

Mr. Wurrtne. Oh, ves. 

Mr. Hotitaravcn. There is no question about that. 

Mr. Wuittnc. No question. 

Mr. Hotianaucn. Now, if this bill would encourage the inventor, 
by giving him an opportunity to make some money or to get some 
money which he can use in his further research, that wonld be in the 
public interest, don’t vou think ? 
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Mr. Wurtine. Well, isn’t that a statistical question somewhat? I 
iveans, how many inventors are there? What are the cases that they 
present? W ould be be encouraged by the outcome of the extension ? 
| cannot answer a question like that. 

Mr. Hottasaueun. No. But must you not, though, start from the 
premise, because that is the premise that our whole patent system is 
based on, that additional incentive to inventors is the reason why you 
get inventions 4 

Mr. Warrine. Oh, yes, but 

Mr. Honiasavuen. And this would be an incentive, would it not? 

Mr. Wauirttne. Oh, ves, but the incentive must be sound in principle. 
It must benefit not only the individual, but it must be in furtherance 
of a sound patent system. 

If a particular inventor was benefited by an extension and as a 
result of that extension there were further attacks on the patent 
system than there have been—and that is quite a current thing these 
days and has been for the past several years—I would say that gen- 
erally speaking inventors as a class would be damaged by the extension 
much more than any individual might have been helped. 

Mr. Hottanaver. You mean, in ‘the long run. 

No further questions. 

Senator Dirksen. Thank you, Mr. Whiting. 

Mr. Green, will you call the next witness? 

Mr. Green. Mr. Francis W. Davis. 

Mrs. StrepHeNs. Mr. Chairman, I am Mrs. Nellie F. Stephens. I 
have a written statement I would like to present to you to study. I 
um sorry, but I cannot remain. I have another hearing I would like 
to attend. 

Senator Dirksen. Very well. 

Mrs. Steruens. So I hope this might be helpful. 

Senator Dirksen. And you have your name and address and all 
the information ? 

Mrs. StepHens. Yes. I have my name and address right here. 

ne Dirksen. Very well. It may be included in the record. 

Mrs. Srepuens. Thank you. 

(The statement of Mrs. Stephens is as follows :) 


WASHINGTON, D. C., June 13, 1956. 





SENATE SUBCOMMITTEE ON PATENTS, 
Senate Office Building, Washington, D. C. 

Mr. CHAIRMAN: In favor of H. R. 2128 approving necessary amendments 
‘his committee deems needed. 

Would like to state everything should be placed on a peacetime basis, and 
any royalties coming from inventions, whose practice was prevented or cur- 
tailed during emergency periods by service of patent owner in the armed services 
or forees or by production controls, should be given just consideration. 

Every true American should give “rights to use inventions in time of war” 
to his or her country as a “gift” of protection—-to save America and Americans. 
in time of peace, the “rights” should be “restored” to owners of invention with 
all protection needed, such as “infringement on patents,” royalties paid. 

if the “owner of invention” or person having “patent rights” is deceased, 
then the widow or widower, as the case may be, should be given proper “royal- 
ties.” If necessary, a guardian should be appointed by the proper court to 
handle “estate” or settlements. 

Frank Neely Downs, veteran of World War I, my cousin, deceased, had many 
patents. His widow resides at 600 Gladstone Avenue, Richmond, Va. 
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Mr. Chairman, this is a worthy case and I am sure H. R. 2128, when passed, 
will become law and be most helpful not only in this one case but many others, 
Thank you. 


(Mrs.) NeELL May Ferereuson STEPHEN, 
Registered Lobbyist, L. P. Nurse. 

Senator Dirksen. Mr. Davis, I assume you have a prepared state- 
ment. 

Mr. Davis. Yes. 

Senator Dirxsen. Is it very long? 

Mr. Davis. I have copies of my supplementary statement for the 
record, and I have a brief summary that I would like to outline just to 
give you a picture of what we are talking about. 

Senator Dirksen. Very well. 


STATEMENT OF FRANCIS W. DAVIS, WALTHAM, MASS. 


Mr. Davis. My name is Francis W. Davis. My address is 124 Lex- 
ington Street, Waltham, Mass. 

Since 1922, I have been an independent consulting engineer in the 
automotive industry. From 1910 to 1922, I was associated with the 
Pierce Arrow Motor Car Co. I am a member of the Society of Auto- 
motive Engineers and for some years have been a member of the Over- 
seers’ Committee, Harvard University, to visiting departments of en- 
gineering sciences. Iam alsoa member of the Council of the Harvard 
Foundation for Advanced Study and Research. 

I am presenting this statement as an individual and not for any 
group or association. 

My capacity today is that of an individual inventor. It is the 
purpose of this statement to support H. R. 2128. 

The basic consideration I wish to advance in support of this bill 
has been set forth very effectively by the House Committee on the 
Judiciary in its report of July 20, 1955, No. 1297, which recommended 
enactment of the bill. 

In the interest of brevity, I should like to paraphrase briefly the 
holding of the House report. 

The House Judiciary Committee stated that the Government has 
long offered patent owners an exclusive right to the use of their inven- 
tions for 17 years, and inventors have been led to rely upon this 
inducement. 

It was therefore the committee’s considered opinion that the Gov- 
ernment should make good this undertaking where the normal develop- 
ment of the patent is prevented or substantially curtailed because of 
public emergencies. 

The value of the statutory 17-year period is seriously impaired if 
the inventor must lose those years in which the normal use and develop- 
ment of the patent is prevented or is substantially curtailed by con- 
ditions of national defense. 

In opposition to this bill, it has been contended that the Government 
merely grants to the patent owner the right to exclude others from 
making, using, or selling his invention. But the right to exclude 
others is obviously valueless if all persons are prevented by Govern- 
ment restriction from making use of the invention. 

Unless the patent can be applied to commercial processes, no benefit 
accrues either to the patent owner or to the public at large. 
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It is the right of the patent owner to waive his exclusion in favor 
of others in return for a consideration that gives the patent its value. 
If the promotion or development of the patent is prohibited during 
any part of the 17-year exclusionary period granted to the patent 
holder, then the very purpose of the statutory period is defeated, at 
least to the extent of the time in which the restrictions are imposed. 

As an individual inventor, I own and control a number of United 
States and foreign patents. Prior to World War II, some of these 
patents covering a power steering device for use in automobiles were 
licensed to one of the large automotive accessory companies. I would 
like to illustrate what I have said, by very briefly reviewing the case 
history of my own situation as the inventor of the power steering 
mechanism. 

I am referred to as the inventor and father of power steering. My 
original power steering mechanism is now in the Smithsonian In- 
stitution here in Washington. 

At this point I would like to exhibit two items which TI brought 
along to show you the trials and tribulations of the individual in- 
ventor. I have here the valve from the original power steering gear 
which I constructed in 1926, which was demonstrated to the industry, 
and patents were taken on it. 

I have here a valve which accomplished the same purpose. It was 
a result of practically 15 years of intensive development in order to 
reduce the size, cost, and complication of the part. It merely shows 
that there is a long time between the early inception, the way the device 
is first worked out, and what finally results that goes into production. 

This valve was ready for production in the early 1940’s, and that is 
the valve that I will refer to as I go on with these notes. 

Mr. Kettering, the genius of General Motors, has often said that 
if we can only think of the last thing first, it would save us an awful 
lot of time. 

Now, nearly 300 patents have been issued on power steering mecha- 
nisms. By basic patent and improvement patents obtained by me are 
virtually the only ones that have received any public acceptance and 
use. 

My first patent application on this mechanism was filed in 1926, and 
the basic patent issued in 1931, 5 years after the filing. It was fol- 
lowed by 11 improvement patents, 1 as recently as 1953. 

Very fortunately for me, the improvement patent in 1940, which is 
this mechanism here, was of considerable significance. In 1926, I 
worked diligently to interest the motor-car industry in buying my 
power steering invention. This work entailed exhaustive research 
and building and testing pilot models. 

There were all sorts of doubts about public acceptance, capital re- 
quirements, tooling problems, distribution problems, and so on. 

Tn 1936, after numerous negotiations, I finally entered into a sales 
contract with one company which had the capital and facilities to 
exploit power steering. Payments to me were primarily related to so 
much for each mechanism sold. 

Up to 1941, when 10 years had run on the basic patent, only two 
mechanisms had been sold, but the motor-car industry was now 
definitely interested. 

During the 1940’s, we made relatively few sales to industrial ve- 
hicles. The obvious reason for suspension of development in the pas- 
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senger car field in the forties was World War II and the suspension 
of automobile manufacturing. 

After the war for a period of years, anything produced called an 
automobile could be sold without the introduction of any new device. 

The automobile industry did not find it desirable to aid sales by use 
of the power steering mechanism in passenger cars until 1951. By 
then the basic patent and several improvement patents had expired. 

In 1951, a large manufacturer introduced power steering on its auto- 
mobiles with a mechanism based on expired Davis patents, and it 
gained immediate and enthusiastic public acceptance. 

My invention now is widely recognized as one of the major auto- 
motive improvements. Its principal contributions have been ease and 
safety of driving. 

Meanwhile, of course, my basic patent had expired, and had auto- 
matically fallen out of my sales contract. Fortunately, the 1940 pat- 
ent covered a fairly significant improvement, and this improvement 
patent was, of course, bound by sales contract. 

Other manufacturers in 1951 began using the power steering mech- 
anism with the 1940 improvement. 

Beginning with 1952, I began to derive some appreciable reward 
‘from power steering mechanisms and will continue to do so if H. R. 
2128 is not enacted only for the short period until the 1940 patent ex- 
pires in 1957. 

While the Government restrictions in this case, together with the 
economic conditions in the ensuing years, resulted in a loss of approxi- 
mately 10 years of patent life, only the period from December 7, 1941. 
to September 2, 1945, would be available for patent extension under 
the terms of H. R. 2128. 

In my opinion, as an individual inventor, and following considerable 
experience with patents, only a very small percentage of patents are 
commercially successful. 

Furthermore, if H. R. 2128 is enacted, the number of individuals 
seeking aid will be ‘few indeed. 

For example, I own upward of 20 United States patents that were in 
effect during the period of December 7, 1941, through September 2, 
1945. My patents of important significance were those on power 
steering. 

In my case, I am interested in securing the benefits of H. R. 2128 for 
only one patent issued in 1940 which is related to power steering. I 
believe this is a typical example of what will occur with the passage of 
this bill. 

If this is generally the case—and I believe it will be—then the ad- 
ministration of this bill will not be costly or burdensome. 

The principles involved in wartime extension of patents have been 
recognized in the legislation for extension of the terms of patents held 
by veterans of World War II, act of June 30, 1950, Public Law 598, 
8ist Congress. That act was subsequently broadened to include the 
condition where either the veteran alone or he and his spouse owned the 
patent, act of July 1, 1952, Public Law 473, 82d Congress. 

There is no good reason for excluding the civilian inventor from a 
similar extension of patent rights as determined under H. R. 2128. 
Wartime controls destroyed a substantial part of the effective period 
of his patents as clearly as in the case of service personne]. 
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I earnestly request your support for this bill. 

Senator Dirksen. That is a very interesting statement. 

Thank you, Mr. Davis. 

Mr. HoLLapauGH. No questions. 

Mr. Green. No questions. 

Senator Dirksen. No questions. 

Thank you, sir. 

Mr. Davis. Thank you, sir. 

Mr. Green. Mr. Kamborian. 

Senator Dirksen. I see, Mr. Kamborian, you have to get back to 
your duties somewhere, I take it? 

Mr. Kamportan. Please. 

I have a prepared statement here. May I give youa copy? I will 
make it as brief as possible. 

Senator Dirksen. Suppose we put your statement in its entirety 
in the record and then you just highlight it for us. 

Mr. Kamporian. That is very fine. 


STATEMENT OF JACOB S. KAMBORIAN, PRESIDENT, INTERNA- 
TIONAL SHOE MACHINE CORP., CAMBRIDGE, MASS. 


Mr. Kamportan. Mine is a typical story of what Mr. Davis has 
just said. 

Senator Dirksen. You are an inventor, also, I take it? 

Mr. Kamportan. Yes. I have over 125 patents. 

Senator Dirksen. How many ? 

Mr. Kamportan. One hundred and twenty-five patents. 

Senator Dirksen. One hundred and twenty-five / 

Mr. Kamportan. Yes. 

Besides the highlight of this story, the hardships caused by the 
war, our competitor, United Shoe Machinery Corp. during the war 
made 150 machines later found to be infringed, while we had 33 
machines on the floor when the stop order came, “Do not ship; do not 
sell; do not make.” 

This is in spite of what our competitor was able to make. 

This particular invention Judge Sweeney termed the spark of 

enius. 

United Shoe appealed to the Supreme Court and it sustained the 
verdict in our favor. 

This is for the record. May I please digress one moment? I do 
not want to take any more time. 

Senator Dirksen. Yes, indeed. 

Mr. Kamportan. I would like this and the underlined speech by 
Mr. Greenewalt on the “Key to Progress—the Uncommon Man,” be- 
fore the 43d anniversary dinner, bureau of advertising, American 
Newspaper Publishers Association, to go in the record. 

Senator Dirksen. What date was that? 

Mr. Kamporian. I do not see the date. 

Senator Dirksen. Is it recent ? 

rh Kameorran. Yes. April 26, 1956. And it is on pages 10, 11, 
and 12. 
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Senator Dirxsen. It probably would be a very useful document, 


and if the record is not too long, I see no reason why it should not be 
included. 


(The document above referred to is as follows:) 
“Key TO PROGRESS—THE UNCOMMON MAN” 


A speech by Crawford H. Greenewalt, president, E. I. du Pont de Nemours & Co., 
before 43d anniversary dinner, Bureau of Advertising American Newspaper 
Publishers Association, New York City, April 26, 1956 


In view of the importance attached to this speech by the Nation’s 
press and the publishers to whom it was delivered, I believe you will 
be interested in these ideas expressed by Mr. Greenewalt.—P. S. 
pu Pont 3d, Secretary. 


In the world of wonders created on earth, there are few so remarkable as the 
modern phenomenon of speechmaking. I don’t suppose there is a meal at which 
10 or more people gather than is not blessed, or otherwise, by an address of some 
sort. In fact, one might say that the after-dinner speech has become one of the 
occupational hazards of modern times, and I leave it to you to decide whether 
the hazard is more severe for the speaker or for his audience. 

The art of speechmaking is as yet untouched by technology or automation, and 
still remains in the do-it-yourself realm of man’s affairs. This archaic situation 
may not last much longer for I am told that a group of scientists is busily engaged 
in teaching electronic computers the art of speech. That seems to me a most du- 
bious objective. The flood of words to which the average citizen is subjected is 
already quite sufficiently torrential. 

On the other hand, a talking electronic brain suggests interesting speculations, 
I can imagine, for example, Mr. Maier (Irwin Maier, dinner committee chair- 
man) at some future date suggesting to his associates that they get the Du Pont 
Univae for their next banquet. He might, I suppose, point out that it had been 
given a brand new set of transistors, had split the sides of those attending the 
Amalgamated Gimmick Manufacturer’s convention, had clarified knotty points 
on the nature of the universe at the last American Physical Society meeting, and 
had provided thoughtful uplift at a recent Salvation Army banquet. 


PERSONAL IDENTITY 


Unfortunately for me, all of this is considerably in the future, and so I have 
had to nudge my own old and feeble mental transistors to put together a set of 
words that would be neither too long nor too inarticulate for this distinguished 
audience. 

The guides to public speaking all seem to suggest that the subject be tailored 
to the audience, which means, I suppose, that I should deliver myself of some 
well-chosen remarks on the art of newspaper publishing. Frankly, this is some- 
thing for which I have neither the capacity nor the courage. And so, pushing 
my circuitry back into its own domain, I thought I would try to give you some 
thoughts on the world of large industrial enterprise as viewed from the inside 
out—this simply to create a contrast, hopefully favorable, between the all too 
frequent gloomy glimpses that seem to be given from the outside in. 

Any discussion of this sort requires perspective and, hence, some point of past 
reference. Since the only available time machine seems to have been preempted 
by Alley Oop, I thought I had better, and perhaps more appropriately, turn to 
the newspaper files. And for that exercise I selected the year 1902, which hap- 
pens, not entirely by coincidence, to be the year in which I was born. I did find 
in my searches some fascinating trivia, such as a sale of gold-headed canes, a re- 
port on bargains in the mouth-organ industry, an ad for red flannel undershirts, 
an announcement of a starter set for home blacksmithing, and a note on the 
popularity of a new game called ping-pong. I regret to report that there was 
no headline announcing the arrival of a young Greenewalt. 

My principal finding, and, in fact, the one I was looking for, was that names 
really meant news in 1902. Businesses were identified with their principal 
officers or proprietors ; newspapers were the personal voices of their editors and 
publishers; a college was intimately associated with the name of its president— 
Dr. Eliot, of Harvard, for example, and Dr, Wilson, whom some of you may be 
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old enough to remember, at Princeton before his sojourn with a somewhat 
larger institution. The great scientific and chemical developments of that day 
were recognized as the prodigies of individual inventors. 


ANONYMITY OF THE GROUP 


Standard Oil was John D. Rockefeller. The Morgan bank was J. P. Morgan. 
The Louisville Courier was Henry Watterson just as the New York World was 
Joseph Pulitzer. The largest newspaper chain of the day was William Randolph 
Hearst. The electric light was Thomas Edison; the telephone, Alexander 
Graham Bell; and the Ford car was Henry, senior, himself. 

Today, the emphasis has passed from these colorful, personable, and some- 
what rugged individuals to the relatively quiet anonymity of the group. Stand- 
ard Oil has become a large company managed by many people. The large 
newspaper now sees itself as an institution, no longer engaged in the rough-and- 
tumble of personal journalism. Universities have become large-scale purveyors 
of education. Developments in science are only rarely attributable to one person, 
and come into commercial being through the synthesis of a great number of 
individual contributions, 


GROUP CARICATURE 


What has been happening for the last 50 years has been a gradual replacement 
of the individual by the group. This is a natural, even an inevitable develop- 
ment as our economy and its component parts have grown in size and stature. 
Only what we now Call small businesses can be encompassed and directed by 
a single mind. As our enterprises grow, delegation of authority becomes more 
and more essential to successful operation, with the result that there remain 
very few large-scale activities that can be clearly identified with a single 
individual. 

In spite of all this, we seem to continue the practice of substituting for the 
individual a kind of stereotype in caricature associated with any given vocation. 
There is, for example, the absentminded professor, with the implication that 
academic life attracts absent-minded people or causes people to become absent 
minded. We have, if you will forgive me, the inebriated reporter, the libelous 
inference being that newspaper work holds a lure for alcoholics, or that there 
is something about newspaper work that drives men to drink. The long- 
haired musician or scientist, the bluff and hearty salesman are types that I am 
sure you will recognize. 

The businessman, according to this dictionary of typical specimens, is material- 
istic, selfish, irritable with his employees, indifferent to his wife, contemptuous 
of the fine arts, and insatiable in his pursuit of money. To businessmen as indi- 
viduals, this typecasting is, at worst, irritating and, at best, wryly amusing. But 
I am afraid. nevertheless, that it has made its mark and has created in the minds 
of the average person the myth that the public welfare is in some way in danger, 
that society needs protection from these businessmen in caricature. 


FROM THE SAME MELTING POT 


If I can insert here a personal note, I might record the fact that I started my 
career many years ago as a scientist—hence, at that time, was presumably long- 
haired, and doubly so since I was also an amateur musician. Imagine how dis- 
concerting it was, some years after having made the transition from the labora- 
tory to the business office, to find myself characterized by no less an agency than 
the Department of Justice as a “monopolist by marriage,” and by the Daily 
Worker as a “bloodless capitalist.” Time, Inc., was kinder—calling me merely 
“graying, hawk-nosed,”’ a term my children adopted with some glee. 

The fact is, of course, that any generalization about the practitioners of busi- 
ness or of any other profession is utter nonsense. Business, as an institution, 
recruits its people from the same melting pot which supplies the human raw ma- 
terial for any other trade or vocation. You would be as hard pressed to find a 
typical businessman as you would a typical sports writer, professor, or musician. 
Business, like all other professions, is made up of people with all kinds of back- 
grounds, all kinds of motivations, all kinds of habits of behavior. 

Business, in short, does not attract a particular type, neither the morally 
weak, nor the wickedly inclined, nor the knights in shining armor. It is, on the 
other hand, comprised of perfectly normal, reasonable human beings, subject 
to whatever frailties and limitations characterize man on this earth. They 
represent a cross section of society—the brilliant and the dull, the generous and 
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the grasping, the expansive and the petty, the good and the bad. Here are ordi- 
nary human beings grouped together in organizations designed to complement 
the weakness of one with the strength of the other, to temper the exuberance 
of the young with the maturity and wisdom of the old. Whatever individual dis- 
positions may be present, it is the average, the composite, that governs. 


JUDGMENT IN BLACK AND WHITE 


So, if we can concede that people in the main have decent and honorable in- 
stincts, I believe it must necessarily follow that those in the business world will 
average out at about the same moral level. 

Business, unfortunately, is too often judged in black and white. Errors have 
been made by businessmen in the past and, in an imperfect world, will certainly 
continue to be made in the future. Such errors must, of course, be identified and 
corrected promptly. But emphasis on things which are wrong must not be allowed 
to obscure the things which are right. For it is an unassailable fact that economic 
progress of the most monumental kind has come about through the business 
process. 

Much has been said in recent years of the “new type of businessman,” as if, 
by some process of sexless eugenics, the bull terriors and bloodhounds of the 
business past had been crossbred to produce a race of intelligent and kindly 
poodles. I have never been able to accept this concept. It seems to me that 
men will always reflect the society in which they live, will respond to its pres- 
sures, its ideals, and its customs. As society as a whole develops and grows 
both spiritually and materially, the individuals comprising it will, on the 
average, grow and develop with it. In business endeavors, there is an added 
pressure for conformity to the public interest, arising simply out of the numbers 
of people involved in any given management decision. 


EMPHASIS ON CONTINUITY 


The change over the years from the responsible individual to the responsible 
group has greatly increased emphasis on continuity of a given enterprise. Fifty 
years ago, a man was disposed to look upon his business as ending with his life- 
time, and his policy decisions were, accordingly, geared to a relatively short span 
of years. Today, business enterprises have accumulated, so to speak, a life span 
of their own, starting in some cases in the remote past and going on ito the un- 
forseeable future. Its managers have become torchbearers, accepting the re- 
sponsibility passed on to them by their predecessors and aspiring to pass on a 
healthy and dynamic entity to their successors. 

The Du Pont Co. is an outstanding example of the point I wish to make. We 
are an old enterprise, and have what I think is a proud record of fruitful con- 
tribution to the American scene over a period of more than 150 years. I can 
assure you that the traditions of the past, the etchics and high performance 
of the many men who have participated in our enterprise have become an almost 
palpable force in their influence on those of us who, for a brief span, have the 
responsibiilty for carrying the enterprise forward. 


THE FORCE OF SOCIETY 


It seems to me almost axiomatic that, over the long stretch of corporate life, 
no business can prosper unless it serves the public interest in all of its many 
facets. And, as a business develops and its policvmaking decisions are delegated 
to an ever-increasing number of people, business conduct will in itself reflect the 
public interest as it may exist in a particular setting and at a particular time. 

The question of the size of our business enterprises is frequently mentioned 
with concern. Of course, there is no doubt that the size of the industrial units 
essential to a strong economy has increased very substantially in the past 50 
years and will increase even more substantially in the future. The reason for 
this growth is too well known and too well accepted to be open to debate. Busi- 
ness units, whether concerned with nylon or news, must be large enough to 
support the scale of activity to which they are dedicated, and that scale is never 
static, but increases continually with technological growth and improved living 
standards. 

Modern society, leaning so heavily on technology, simply cannot exist without 
many large units. As our technological horizons broaden and increase in com- 
plexity, the demand will be for increasing rather than decreasing aggregations 
of talent, manpower, and resources. 
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MORE POTENT THAN LAW 


I view this with satisfaction, not with alarm, for the pressures of society will 
inevitably produce their own controls and stabilizers. These pressures for the 
preservation of a particular moral code are great indeed, particularly in the area 
that has been called “obedience to the unenforceable’’—the things we do, not 
hecause they are required, but because they are right. This strength is much 
more potent and compelling than the law. The law is essentially negative and 
prohibitive. Ethical principles are vibrantly and affirmatively alive. The 
segment of humanity concerned with business will be no less responsive to these 
pressures than any other group. 

This averaging process can have its bad side, of course, as well as its good. If 
the organization of modern society can hold a scoundrel! in check, we run the risk, 
at the same time, that it can stifle the creative individual by submerging him into 
the common denominator. Society, indeed, sometimes seems intent upon inclin- 
ing us in that direction. We see the constellation rather than the star; we ap- 
plaud the ensemble rather than the brilliant soloist. 

‘The trend can be seen, as I have indicated, in the inevitable and quite essential 
srowth of our organizations. Science and production and administration have 
become necessarily dependent upon team effort. Our trade and labor unions 
nimost by definition are dedicated to the sublimation of the individual to the 
general level. Our taxing methods have the present effect of leveling the rewards 
of individual performance and, for the future, the often frightening prospect of 
curbing the will toward individual accomplishment. 


THE INDISPENSABLE MAN 


Even the folklore admonishes us with pious phrases to put our trust in mass 
rather than man, as in the tired old doctrine that no man is indispensable. It 
seems to me that this country and the world have been enriched and invigorated 
most conspicuousiy by indispensable men, for the right man with the right 
idea at the right vortex of history has always been the indispensablé man. 
Think of Newton, Lavoisier, Franklin, Archimedes, Gutenberg, and a host of 
others. Certainly the world could ill afford to dispense with their discoveries. 

Despite these trends, we seem thus far to have gotten by; it is the future about 
which we must think. Future developments may be expected in the next genera- 
tion that will, in my opinion, prove at least as startling as those of the past 50 
years. I am afraid I shall have to disappoint the pie-in-the-sky department by 
noting that I have nothing to offer as to the exact nature of these developments. 
If you would take note of the form book on past prophets—even the intelligent 
ones—you will find that they have always missed out by falling far short of the 
actuality. The reason is a simple one. The future invariably takes its specific 
form from new principles that cannot be visualized by the forecaster. In 1800, no 
one could have guessed at the revolution in transportation and its effect on human 
affairs. In 1850, no one could have forseen the universal use of electricity and the 
uplift it gave to the public weal. In 1900, flight was something restricted to 
angels and birds. In 1925, the atom was only an unlocked Pandora’s box. In 
every age, there have been new principles just around the corner and that corner 
is still ahead of us today. The future is bright—of that we may be sure. What 
difference to us does it make now what the precise source of its brilliance may be? 

Just when we will realize this promise of the future and how far the new de- 
velopments will take us depends on how well we are able to recognize and en- 
courage individual achievement. We cannot move very rapidly if we shut the 
door on our ablest people by absorbing them in the lifeless tomb of mediocrity. 


UNCOMMON MAN 


If I were faced with a choice between a society that sublimated the good with 
the bad, I think I would rather take my chances with the scoundrels than risk 
losing the creative force represented by the gifted individual, or what we might 
call the uncommon man. I am sure the country’s long-term balance would 
sustain me here. To play Mark Antony in reverse, it seems to me that ‘he evil 
‘(hat men can do survives them only a short time, whereas the good, far from 
heing interred with their bones, goes on and on forever. And the good that all 
men accomplish can be no more than the sum of their individual accomplishments. 

Try as we will, we can create no synthetic genius, no composite leader. Men 
are not interchangeable parts like so many pinion gears or carburetors; genius, 
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as John Adams said, is bestowed “imperiously” by nature upon an individual. 
And behind every advance of the human race is a germ of creation growing in 
the mind of some lone individual, an individual whose dreams waken him in the 
night while others lie contentedly asleep. 


DEVELOP CREATIVE GENIUS 


We need those dreams, for today’s dreams represent tomorrow’s realities. Yet, 
in the very nature of our mass effort, there lies this grave danger—not that the 
individual may circumvent the public will, but that he will himself be conformed 
and shaped to the general pattern, with the loss of his unique, original contri- 
butions. ‘the group nature of business enterprise itself will provide adequate 
safeguards against public affort. The great problem, the great question, is to 
develop within the framework of the group the creative genius of the individual. 

It is a problem for management, for public education, for government, for 
the church, for the press—for everyone. The stake is both the material one of 
preserving our most productive source of progress and the spiritual one of insur- 
ing to each individual the human dignity which is his birthright. 

1 know of no problem so pressing, of no issue so vital. For unless we can 
guarantee the encouragement and fruitfulness of the uncommon man, the 
future will lose for all men its virtue, its brightness, and its promise. 

Mr. Kamporran. And canI addthis? Those parts that are under- 
lined directly refute Mr. Whiting’s statement that the inventors want 
to be in a special class. 

Now, inventors should be in a special class. 

May I go on? 

Encourage the unregimented, free inventor. Give the so-called 
young dreamer more protection, more inductment, more incentive. 

Senator, this is highly important. The shortage of engineers will 
be relieved by a happier group of dreamers. I can writea ‘whole book 
on that. 

Our present patent protection system was tailor made for the 1800’s. 
It is inadequate for today and for the future. For our young people 
in schools and colleges—I am not speaking for ourselves, but for our 
future—passage of this bill is merely a small gesture of the awareness 
of this problem by our lawmakers and for the proponents of this bill 
who are here now. 

To keep our country safe margins ahead of all other powers mili- 
tarily, industrially, and for a higher standard of living in America, I 
strongly urge an intelligent study to be made of this problem. Only 
such a program insures an impregnable America. 

It is the dreamers. Scientists merely discover. Engineers are 
tools of the inventors. But it is the dreamers. 

I am foreign born. I have got everything that I have got from the 
existing patent system. Fortunately, I am considered successful. 

Iam : pleading ‘for a higher cause. 

That is all, sir. 

Senator Dirksen. Thank you, sir. 

(The prepared statement of Mr. Kamborian, in full, is as follows:) 


STATEMENT OF Jacos S. KAMBORIAN OF CAMBRIDGE, MAss., PRESIDENT OF 
INTERNATIONAL SHOE MACHINE Corp. 


Mr. Chairman, my name is Jacob S. Kamborian of Newton, Mass., and I am 
founder, president, and treasurer of International Shoe Machine Corp., 292 Main 
Street, Cambridge, Mass. I came to this country as an immigrant and after 3 
years of schooling at the age of 13 I went to work in a shoe factory. Soon I 
began to develop new ideas, first in my own trade and later outside the shoe 
industry, and as of now more than 125 patents have issued covering my inven- 
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tions. International Shoe Machine Corp. was founded in 1938 to exploit certain 
of my inventions which are covered by machine and method patents issued to 
me in 1941. 

At that time I thought, and many still feel, that once a patent has issued, the 
inventor’s work is done and profits are assured. The record of my efforts to 
capitalize on these inventions will show why inventors as a group need the help 
you can give them in approving this patent extension bill. 

Today my company employs 98 people and we do business in shoe factories 
in practically every shoe-producing center in the world. The market for shoe 
machinery is dominated by our largest competitor, United Shoe Machinery Corp., 
which also does business here and abroad. They employ several thousand peo- 
ple, and their annual gross business in 1954 was approximately $70 million. My 
patents cover developments which compete directly with United Shoe methods 
and equipment. 

When my company started we made good headway and in the early 1940's 
United Shoe tried to beat my patents by designing around my claims. Their 
new machine to compete with mine was built and first put out in July 1948 at 
the height of the war effort; it was an infringement of my patents and I took 
the case to court. Terming my invention the result of “a flash of genius” Judge 
Sweeney of our district court handed down his verdict in my favor. United 
Shoe appealed, and after 3 years of financially exhausting litigation, the United 
States Supreme Court affirmed the decision of the lower court, and my patents 
finally began to take on some value. E 

Many individual inventors have been forced to abandon patented new develop- 
ments simply because they cannot afford court expenses in defense of their claims 
against the big corporations. If I had quit at any time in this long legal 
fight to establish the validity of my patents, my competitors would have taken 
over, simply because I could not protect my rights, and I probably would have 
gone back working in a shoe factory. I cite these facts to show that inventors 
need the full revenue from earlier inventions to support and protect themselves 
while developing today’s crop of new ideas. 

Before and during legal action on my patents, I was busy with the many prob- 
lems involved in getting a growth company started. I got my organization set 
up, we began to be better known in the industry, and an ambitious expansion 
program got underway. By late 1941 we had 45 to 50 machines installed and 
a potential market for 1,000 machines. 

Then on December 26, 1942, we received a telegram from War Production 
Board on their Order No. L215 which said to us, in effect: 

“Make no more machines, ship no more machines, sell no more machines, un- 
less you obtain special authorization from War Production Board to do so.” 

The effect of this order on our small company can hardly be described. In 
short, our expansion program was frustrated, our organization was largely dis- 
integrated, and our economic condition for the duration of the war was pre- 
earious. If it hadn’t been for income from the few machines already in the field, 
we might well have been forced to close our doors. There were orders and 
machines on hand, but we had very hard work getting War Production Board 
authorization to ship even the 33 finished machines that were sitting on our 
floor ready to go when War Production Board Order No. L215 was issued. 
If time permitted I could tell some real stories of a small company’s problems 
with war agencies. For example, United Shoe got authorization to build 159 
new machines that were later found to infringe my patents, while my requests 
for War Production Board authorizations to ship the 33 finished machines 
were delayed, lost, and held up. Somehow we survived those war years, and on 
October 1, 1945, War Production Board Order No. L215 was withdrawn. 

We had lost almost 3 years’ use of our patents, but that was only part of 
the problem. In all, it was another 2 years before my key people got back 
from the service and into harness again, and until our suppliers cleaned up war 
work and were ready to produce once more on our orders. In this connection, 
while we were only asking for restoration of the 2%4 years’ patent time lost 
during the actual period covered by War Production Board Order No. L215, 
it is interesting to note that the Government holds claim on many of its wartime 
rights and privileges for a much longer period. 

By 1948 and 1949 we were underway again as a company, and doing the 
volume of business we would have done in 19438 to 1945 had it not been for 
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wartime production controls. Actually with time lost under’ War Production 
Board Order No. L215, and with the time needed to rebuild our organiza- 
tion and recapture our markets, we lost 5 to 6 years of patent time rather 
than the 2% years we are asking you to restore in this particular case. 

All we want back is time to restore the months and years of patent use lost 
cauring the war. 

We have no criticism of the Government’s action stopping our efforts to 
use these patents by involving controls during the emergencies. However, it 
dees seem reasonable to expect that Congress will not lose this chance to 
correct the injustices resulting from application of wartime controls which 
kept inventors from benefiting by their ideas. Certainly the Congress has no 
intention of rewarding inventors with only an empty 17-year calendar period 
of exclusive rights to their inventions, when use of exclusive rights were 
necessarily withheld during the war. This would hardly be carrying out the 
country’s obligation, as set forth in the Constitution, to encourage creative 
thinking, by securing the inventor in his exclusive rights for the 17-year patent 
term. I disclosed my inventions on the strength of the Government’s promise 
to grant 17 years exclusive use, but I didn’t get the 17 years. This inequity 
can and should be corrected by passage of H. R. 2128, the patent-extension bill. 
Please don’t abandon us to the expense, delay, and loss of Congress’ time and 
ours, Which will be required in petitioning for a private bill, as we must do if 
appropriate action is not taken here. [I am only one of many who have delayed 
iiling such a bill in the hope that your action on patent extension will make 
such individual action unnecessary. 

We who solicit your support for this legislation are largely individual in- 
ventors and small-business men using our own patents. My experience in large 
coinpanies and small, with other inventors and patent owners as well as my own, 
proInpts me to touch on this further point. The bulk of really creative think- 
ing in this country comes from individual inventors and not from the big cor- 
porate resesarch teams. These teams function largely to digest, refine, and put 
into commercial form the pure creative efforts of pioneer inventors who are 
irgely responsible for the opening up of new scientific fields. It is an in- 
crensingly popular step for budding young inventors to sidestep the hazards 
of individual inventing by slipping into the security of big corporate laboratories. 
My experience and view is that creative thinking seldom is done by contented, 
protected, regimented man. He loses the explorers’ or the pioneers’ spirit so 
necessary to development of new ideas. He is satisfied with things as they are. 
It is virtually impossible to get creative thinking out of a committee or a re- 
search team. 

If you want to stimulate and encourage young investors, if you want to foster 
the growth of new and creative ideas among our scientists, I urge you to take 
this opportunity to give them the full rewards as guaranteed by law for their 
inventions. Don’t withhold the chances for patent revenue that will encourage 
young inventors to go on by themselves. Edison and Bell in earlier years, and 
most of thoses appealing to you here today, came from this group. If you 
withhold patent extension you will drive many of these productive and crea- 
tive thinkers to the stilling shelter of big research teams. If you grant patent 
extension, your action will stimulate growth and productivity in an important 
group of our scientists. 

Our final point. Here is a routine letter from my associate in England ask- 
ing if I wish to apply for extension on a wartime patent soon to expire there. 
Several of my patents have already been extended in foreign countries. Every 
major world power except the United States and Russia has already passed 
patent-extension legislation. It will be unfortunate, indeed, if our Congress 
fails to correct this inequity in support of the scientific and inventive groups 
so important to the welfare and future of our country. 

I urge your support for passage of patent-extension bill H. R. 2128, without 
amendment and as soon as possible, so that it may be acted upon in this current 
session. 


Mr. Green. Mr. William B. Barnes. 
Senator Dirksen. Are you Mr. Barnes? 
Mr. Barnes. Yes, Mr. Chairman. 
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STATEMENT OF WILLIAM B. BARNES, MUNCIE, IND. 


Mr. Barnes. Honorable chairman, ladies and gentlemen—— 

Senator Dirxksen. Mr. Barnes, shall we insert your statement in 
its entirety in the record, and then you highlight it for us and give 
us the gist of it. 

Mr. Barnes. Exactly, sir. We will try to make it as brief 
possible. 

Senator Dirksen. Thank you. 

Mr. Barnes. May I state that my original statement of May 4 was 
deposited at that time with the counsel. I have now a supplementary 
statement from which I will quote, and it will be highlighted. 

Senator Dirksen. Very well. 

Mr. Barnes. We will try to keep it very brief. 

Senator Dirksen. Thank you, sir. 

Mr. Barnes. My name is William B. Barnes, and I am a resident 
of Muncie, Ind. I am a professional mechanical engineer, Indiana 
registry No. 5412, specializing in automotive deve ‘lopment engineering 
with a background of 36 years of practical experience subsequent to 
receiving the first two university degrees appropriate to the field of 
my endeavors. 

‘For the past 24 years I have been in business for myself, my liveli- 
hood coming almost entirely from the proceeds from the sale of patent 

rights created by my own personal efforts. 

[I am not in the manufacturing business. ‘The devices covered by 
these patent rights are manufactured and sold to various car and 
truck manufacturers by my exclusive licensee, one of the larger auto- 
motive parts makers. 

My appearance here today is entirely on my own behalf, on my 
own initiative, and at my own expense. This statement is for the 
purpose of giving support to this proposed bill, particularly section 2, 
I believe, which relates to the nonveteran inventor who is not seeking 
relief by virtue of royalty-free licenses to the Government. 

I am one of that class who was simply put out of business by virtue 
of war agency restrictions. 

On the adjournment of the last session of this hearing, the honor- 
able chairman asked for specific examples of how individual inventors, 
the little fellows, had been hurt by these wartime restrictions; and 
if you will bear with me, I will try to recite briefly my own experiences. 

My inventive activity has been largely concerned with Improve- 
ments in automobile transmissions, havi ing to do with quiet operation, 
better and safer controls, and improved gasoline mileage. The first 
of these devices was marketed by my licensee, a large automotive parts 
manufacturer, in 1934, incorporated i in the overdrive, whose origina! 
design I had taken to them in 1932. 

Now, the overdrive is an auxiliary transmission which is attached 
to the rear of a standard hand-shifted transmission. Now, although 
other overdrive transmissions have appeared from time to time since 
the infancy of the industry, none was commercially successful. The 
patents covering my several inventions in no sense monopolized this 
particular field. They merely cover certain !ow-cost approaches to 
the desired end. 

Almost 100 percent of all overdrive devices in all history of the 
industry have been made under my patents, despite the fact that it 
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is comparatively easy to get around those patents, at prohibitive costs, 
and at some sacrifice in performance. 

The device is sold as optional equipment at extra cost, so that its 
purchase by a new-car buyer, excepting in those cases where the car 
manufacturer does not make it available, represents a free choice by the 
customer. 

Its use is not practical excepting with a conventional hand-shifted 
transmission. It cannot satisfactorily be added to a fully automatic 
transmission which is already too complicated and expensive and tends 
to become more so. 

I might say this, That the overdrives now on the road are saving 
to the American economy something in excess, by a conservative esti- 
mate, something in excess of one-half billion gallons of gasoline per 
year, and gasoline is and petroleum resources are among our vanishing 
resources. 

I simply insert that as an example of public benefit. 

As I say, this device was started on the market in 1934 and had 
some slowly improving acceptance, but by 1940 certain improvements 
relating to important performance and safety features had been devel- 
oped by me and were placed on the market covered by patents which 
began to issue in that year. And these changes constituted a substan- 
tially new device, almost identical with that sold today. 

By then all of the so-called independent car manufacturers and 
one of the Big Three were offering the device for sale as special equip- 
ment at extra price. 

In 1941 the last big manufacturer began marketing its own semi- 
automatic transmission using four of my patents under sublicense, 
and another member of the Big Three began offering the overdrive 
on one of its higher-priced lines, and increasing public demand 
brought sales under my licenses up to about 9 percent of that year’s 
production. 

Some 9 years after starting on this line of work, it was beginning 
to pay off when Pearl Harbor came and wartime Government restric- 
tions stopped manufacturing for 4 years. 

When postwar production got underway public acceptance contin- 
ued to increase, so that by 1948 something over 22 percent of new-car 
buyers specified the device, and approximately this rate of demand 
held for 5 years, through 1952. 

Then sales began declining to the present level of about 8 percent, 
which is expected to hold for sometime. 

Broadly, the picture is something like this. We have enjoyed a 
little over 5 really good years out of the 17 nominal years of patent 
protection. 

The reason for the decline has been the advent of the automatic 
transmission. I have no purpose to dispute those who prefer the 
convenience of not having to push out a clutch pedal or move a gear- 
shift lever. Those attractions are very great, especially in city traffic 
and soon. But out in the Middle West where we live or where there 
is a great deal of cross-country traveling and not too many traffic lights 
and not too much hand shifting, there are a great many people who 
prefer hand-shifted transmissions, and there are a great many people 
who prefer an overdrive which lets you move along at weruiat bie 
speeds with only the sound of the wind instead of the racket of the 
engine. 
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In other words, we still have a market. There isa market. There 
is a market of public preference, divided public preference, and we 
have our place init. But the point I am getting ready to make now is, 
what the war did to me by stopping me and helping my competitors. 

The reason for the decline in our sales has been the advent of the 
no-clutch-pedal, fully automatic transmission, under the practically 
irresistible pressures of vigorous sponsorship by the one corporation 
that dominates the industry. 

For more than 25 years it had been anticipated that if and when 
such a device was ready for public sale, its convenience and novelty- 
appeal would be very strong, especially if sponsored by the aforesaid 
industry-dominating producer who had spent a prodigious amount of 
effort and many years in development work which finally culminated 
in a tentative commercial start in 1940. These early production de- 
vices are generally understood to have given a great deal of trouble, 
and the Government stoppage of passenger-car production gave pro- 
duction a breathing spell while development caught up. 

The wartime restrictions which stopped our enterprise cold when 
beginning to be established, did not interfere with development work 
on automatic transmissions which did have some possible application 
to certain types of military vehicles. We do not here question the wis- 
dom of any acts that might have served in the slightest degree to ad- 
vance the national cause; we merely point out that not only public 
funds, but 4 years of high-pressure development time were made avail- 
able to enable a competitive device to catch up, and be more nearly 
ready for the postwar civilian market. 

Had passenger car production been permitted to continue during 
those 4 years, even on a greatly reduced scale, our overdrive device 
would unquestionably have gained rapidly in its percentage of installa- 
tions on whatever new cars were built, especially in view of its well- 
established reputation for saving scarce gasoline. 

Such increase in public acceptance would have brought out enter- 
prise into full growth by the time normal car production was resumed 
in 1946 instead of 1948 and at a higher percentage figure while it 
enjoyed an advantageous market. 

On the other hand, had no development work been permitted for 4 
years on automatic transmissions, our enjoyment of that advantageous 
market would have lasted at least 4 years longer, due to the time re- 
quired for developing automatic transmissions to the point where they 
were fit for public sale. 

Such alternatives are in the realm of speculation; what really oc- 
curred was that my enterprise was seriously hurt, while its sole com- 
petition was advanced by Government action. 

Any realist in this industry understands the normal hazards faced 
by patent owners. The hopefully cherished device may turn out to be 
impractical, or not produce the expected results, or 1t may cost too 
much. Or, having surmounted those hurdles, it may not surmount 
that interposed by a key industry executive or committee attempting 
to interpret public taste or demand. Or scarcity of material may slow 
down production, until a substitute is worked out. Or a parts maker, 
offering a new, patented device to one of the larger car manufacturers, 
may be faced with the royalty-free-license-or-no-sale proposal. 

All these are the normal hazards of doing business, but for the 
Government to stop the exploitation of one product, and at the same 
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time subsidize its competition constitutes an abnormal hazard that 
has done me a substantial injustice for which the time extension pro- 
vided by the subject bill is only a partial compensation. 
Those opposing the measure have dwelt at some length upon the 
a 


well understood fact that the patent grade is merely the right to ex- 
clude others from making, using, and selling the invention, and that 
wartime Government restrictions against commercial exploitation did 
not curtail that right of exclusion. But that right of exclusion is 
of value only in the patent owner’s hands, and not when the Govern- 
ment takes that right into its own hands. 

The right of exclusion is of value only by virtue of the accompany- 
ing right to waive it: to grant to others the right to make, use, or sell 
the device. It is not believed to be a mere legal nicety to state that 
withdrawing the value from the right of exclusion is, for all practical 
purposes, the same as withdrawing the right of exclusion itself, and to 
that extent the Government has breached its convenant with the patent 
owner. 

It has been argued that the general public has a vested right to have 
every patent pass into the public domain after 17 years from its issue 
date, the same as the Government has vested in the patentee the right 
to exclude the public for 17 years in return for his disclosure of the 
invention. It is submitted that the rights of the public at large do 
not transcend those of the patentee who made his disclosure in good 
faith on the premise that his promised right of exclusion or the values 
attaching to the right would in no manner be abridged for any portion 
of the 17-year period. If the Congress should decide that as a matter 
of desirable public policy the full effective term of certain patents 
should be restored, it is certainly within the power of Congress to do so. 

Opposition to this measure on the alleged ground “that owners of 
patent rights—one species of property—would be singled out for pre- 
ferred treatment, which is unfair to the owners of other kinds of prop- 
erty” has been advanced by a manufacturers’ association, apparently 
without regard to the fact that the large manufacturers who dictate 
that association’s policies were among the foremost in accepting war 
contract termination damages—in cash from the United States Treas- 
ury. All that this bill will give is time—not public funds. 

The statement that patent owners are among those opposing this 
bill is literaly true, but the ownership of patents in many cases is mere- 
ly a defensive incidental, and the reasons for the opposition will bear 
some scrutiny. 

When a manufacturer is big enough to dominate an industry by 
sheer corporate mass, the protection of patients is unnecessary. How- 
ever, patents in the hands of others may constitute a nuisance, and 
large patent staffs are maintained for defense against that nuisance. 
All possible patents are taken out in the names of, and assigned to 
the manufacturers by employees (or “kept” inventors) to prevent the 
issuance of similar patents to outsiders. 

In view of the fact that so many American patents are taken out 
under such circumstances, their defensive purposes will have been 
served without any extensions. They will act as prior art to bar any 
outsiders from getting any patent protection on the things, which 
serves the corporation’s policies without having them extended. 

And it is probable that the “flood of applications for extension” 
will not materialize to burden the Patent Otice to the extent cited in 
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opposition to this measure. Furthermore, the vast majority of pat- 
ents issued—probably in excess of 95 percent—have never materialized 
commercially, and are in the “dead” category. I have some 15 pat- 
ents that would qualify for extension under the terms of the bill, and 
of these I would probably not ask for extensions on more than 6. 

Those interested in the passage of this measure are in general the 
small manufacturers whose businesses are built upon patented prod- 
ucts and the nonmanufacturing patent owner whose patents have 
produced some commercial yield. Their interests have as much claim 
for your favorable consideration as those of the big manufacturers 
to whom the entire American patent system is merely a nuisance. 

In conclusion, Mr. Chairman, I have these remarks to make about 
the statements that have been made or will be made by those opposing 
this measure. 

In general, the opposition to this measure comes from two organi- 
zations. One is a manufacturers’ organization claiming a member- 
ship of some 20,000 manufacturers. If that manufacturing organiza- 
tion is like most organizations, its policies will be dictated by policy- 
making committees supplied pretty largely by the big manufacturers 
who have ample travel expense accounts, who have plenty of personnel 
with lots of time and who have a purpose in dominating the organi- 
zation. 

The fact that there may be many small manufacturers in that organi- 
zation is actually without significance. 

Now, that particular manufacturing association has bulletins, or it 
has sent in its publications to the membership statements setting forth 
its policy on this bill, and I imagine that the association’s records will 
not show too many letters of protest written by small manufacturers 
who are opposed to it. 

Mr. Chairman, I maintain that that kind of ballot is a ballot by 
default. It is acquiescence by default. 

It would be of interest to know whether that manufacturers’ asso- 
ciation actually conducted a letter poll of its members and what were 
the numerical results of that poll in favor of and against this legis- 
lation. 

The point I am making is that I do not believe that the membership 
at large is truly represented. 

The second principal opposition to this measure has been set up by 
a professional organization, and I raise the same questions about those 
who dominate its policies as perhaps being attorneys who represent 
big corporate accounts with plenty of traveling expense money and 
plenty of time to put into the association’s affairs. 

I happen to know that that particular association has in its pub- 
lications set forth its opposition to this bill, and it is entirely pos- 
sible that the letter responses in opposition from the membership 
at large have been rather few and far between. 

But if that organization has conducted a letter poll, an actual poll 
of its membership, and not one of these acquiescence polls or polls-by- 
default things, 1f they have conducted an actual poll, I think it 
should be in the record of these hearings, and I do not believe it is 
out of order to respectfully request it. 

Thank you, Mr. Chairman, for your courtesies. 

(The statement of Mr. Barnes is as follows:) 
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STATEMENT OF WILLIAM B. BARNES, MUNCIE, IND., IN SUPPORT OF H. R. 2128 
SPECIFIC EXAMPLE 


My inventive activities have been largely concerned with improvements in 
automobile transmissions, having to do with quiet operation, better and safer 
controls, and improved gasoline mileage. The first of these devices was marketed 
by my licensee, a large transmission manufacturer in 1934, incorporated in the 
overdrive, whose initial design I had taken to them in 1932. 

The overdrive is an auxiliary transmission device attached to the rear of a 
standard, hand-shifted transmission. Although other overdrive transmissions 
had appeared from time to time since the infancy of the industry, none were 
commercially successful. The patents covering my several inventions in no 
sense monopolize this particular field; they merely cover certain low-cost ap- 
proaches to a desired end. Almost 100 percent of all overdrive devices, made 
in all the history of the industry, have been those made under my patents, despite 
the fact that it is comparatively easy to “get around” those patents (at prohibitive 
costs and at some sacrifice of performance). 

The device is sold only as optional equipment at extra cost, so that its purchase 
by a new-car buyer (except in those cases where the car manufacturer does 
not make it available) represents a free choice by the customer. Its use is not 
practical, excepting with a conventional hand-shifted transmission; it cannot 
be satisfactorily added to a fully automatic transmission which is already too 
complicated and expensive, and tends to become more so. 

By 1940, certain improvements relating to important performance and safety 
features had been developed my me, and were placed on the market, covered by 
patents which began to issue in that year, and these changes constituted a sub- 
stantially new device, almost identical with that sold today. By then, all of 
the so-called independent car manufacturers, and one of the Big 3 were offering 
the device for sale. In 1941 the latter manufacturer began marketing its own 
semiautomatic transmission, using 4 of my patents under sublicense, another 
member of the Big 3 began offering the overdrive on one of its higher priced 
lines, 2nd increasing public demand brought sales under my licenses to about 
9 percent of that year’s production. Some 9 years after starting on this line 
of work, it was beginning to pay off when Pearl Harbor came, and wartime 
Government restrictions stopped everything for 4 years. 

When postwar production got underway, public acceptance continued to 
increase, so that by 1948 something over 22 percent of new-car buyers specified 
the device, and approximately this rate of demand held for 5 years, through 
1952. Then sales began declining to the present level of about 8 percent, which 
is expected to hold for some time. Broadly, the picture is something like this: 
We have enjoyed a little over 5 really good years out of the 17 nominal years 
of patent protection. 

The reason for the deciine in our sales has been the advent of the no-clutch- 
pedal fully automatic transmission, under the practically irresistible pressures 
of vigorous sponsorship by the one corporation that dominates the industry. For 
more than 25 years it had been anticipated that if and when such a device was 
ready for public sale, its convenience and novelty appeal would be very strong, 
especially if sponsored by the aforesaid industry-dominating producer which 
had spent a prodigious amount of effort and many years in development work 
which finally culminated in a tentative commercial start in 1940. These early 
production devices are generally understood to have given a great deal of trouble, 
and the Government stoppage of the passenger-car production gave production a 
breathing spell while development caught up. 

The wartime restrictions which stopped our enterprise cold when beginning 
to be established, did not interfere with development work on automatic trans- 
missions which did have some possible applications to certain types of military 
vehicles. We do not here question the wisdom of any acts that might have served 
in the slightest degree to advance the national cause; we merely point out that 
not only public funds, but 4 years of high-pressure development time were made 
available to enable a competitive device to catch up, and be more nearly ready 
for the postwar civilian market. 

Had passenger-car production been permitted to continue during those 4 years, 
even on a greatly reduced scale, our overdrive device would unquestionably have 
gained rapidly in its percentage of installations on whatever new cars were 
built, especially in view of its well-established reputation for saving scarce gaso- 
line. Such increase in public acceptance would have brought our enterprise into 
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full growth by the time normal car production was resumed in 1946 instead of 
1948 and at a higher percentage figure while it enjoyed an advantageous market. 
On the other hand, had no development work been permitted for 4 years on 
automatic transmissions, our enjoyment of that advantageous market would 
have lasted at least 4 years longer, due to the time required for developing auto- 
matic transmissions to the point where they were fit for public sale. Such alter- 
natives are in the realm of speculation; what really occurred was that my enter- 
prise was seriously hurt, while its sole competition was advanced by Government 
action. 

Any realist in this industry understands the normal hazards faced by patent 
owners. The hopefully cherished device may turn out to be impractical, or not 
produce the expected results, or it may cost too much. Or having surmounted 
those hurdles, it may not surmount that interposed by a key industry executive 
or committee attempting to interpret public taste or demand. Or scarcity of 
material may slow down production, until a substitute is worked out. Or a 
parts maker, offering a new, patented device to one of the larger car manufac- 
turers, may be faced with the royalty-free-license-or-no-sale proposal. Or, the 
public simply may not take to it. All these are the normal hazards of doing 
business, but for the Government to stop the exploitation of one product, and at 
the same time subsidize its competition constitutes an abnormal hazard that has 
done me a substantial injustice for which the time extension provided by the 
subject bill is only a partial compensation. 


CONCLUSION 


Those opposing the measure have dwelt at some length upon the well-understood 
fact that the patent grant is merely the right to exclude others from making, 
using, and selling the invention, and that wartime Government restrictions 
against commercial exploitation did not curtail that right of exelusion. But 
that right of exclusion is of value only in the patent owner’s hands, and not 
when the Government takes that right into its own hands. The right of exclu- 
sion is of value only by virtue of the accompanying right to waive it: to grant 
to others the rights to make, use, or sell the device. It is not believed to be a 
mere legal nicety to state that withdrawing the value from the right of exclusion 
is, for all practical purposes the same as withdrawing the right of exclusion 
itself, and to that extent the Government has breached its covenant with the 
patent owner. 

It has been argued that the general public has a vested right to have every 
patent pass into the public domain after 17 years from its issue date, the same 
as the Government has vested in the patentee the right to exclude the public for 
17 years in return for his disclosure of the invention. It is submitted that the 
rights of the public at large do not transcend those of the patentee who made his 
disclosure in good faith on the premise that his promised right of exclusion or 
the values attaching to that right would in no manner be abridged for any por- 
tion of the 17-year period. If the Congress should decide that as a matter of 
desirable public policy, the full effective term of certain patents should be re- 
stored, it is certainly within the power of Congress to do so. 

Opposition to this measure on the alleged ground “that owners of patent 
rights—one species of property—would be singled out for preferred treatment, 
which is unfair to the owners of other kinds of property” has been advanced by 
a manufacturers’ association, apparently without regard to the fact that the 
large manufacturers who dictate that association’s policies were among the 
foremost in accepting war contract termination damages—in cash from the 
United States Treasury. All that this bill will give is time—not public funds. 

The statement that patent owners are among those opposing this bill is literally 
true, but the ownership of patents in many cases is merely a defensive incidental, 
and the reasons for the opposition will bear some scrutiny. When the manufac- 
turer is big enough to dominate an industry by sheer corporate mass, the pro- 
tection of patents is unnecessary. However, patents in the hands of others may 
constitute a nuisance, and large patent staffs are maintained for defense against 
that nuisance. All possible patents are taken out in the names of, and assigned 
to the manufacturers by employees (or “kept” inventors) to prevent the issu- 
ance of similar patents to outsiders. 

In view of the fact that so many American patents are taken out under such 
circumstances, their defensive purposes will have been served without any ex- 
tensions, and it is probable that the “flood of applications for extension” will 
not materialize to burden the Patent Office to the extent cited in opposition to this 
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measure. Furthermore, the vast majority of patents issued (probably in excess 
of 95 percent) have never materialized commercially, and are in the “dead” 
category. I have some 15 patents that would qualify for extension under the 


terms of the bill, and of these I would probably not ask for extension on more 
than 6. 


Those interested in the passage of this measure are in general the small manu- 
facturers whose businesses are built upon patented products and the nonmann- 
facturing patent owner whose patents have produced some commercial yield. 
Their interests have as much claim for your favorable consideration as those 
of the big manufacturers to Whom the entire American patent system is merely 


a nuisance. 
Senator Dirksen. Thank you, Mr. Barnes. 


The responsibility of the legislator is to hew out independent truth, 
and Lam confident that we shall do that. 


Thank you. 
Mr. Oca, Mrs. Estelle R. Carpenter, please. 


STATEMENT OF MRS. ESTELLE R. CARPENTER, CLEVELAND, OHIO 


Mrs. Carpenter. Distinguished chairman 

Senator Dirksen. Mrs. Carpenter, I note that you are from Cleve- 
land, Ohio. Are you an inventress? I suppose that would be the 
right term. 

Mrs. Carpenter. My husband is the inventor and [ am carrying 
on his work. 

Senator Dirksen. I see. 

Mrs. Carrenter. My statement will be brief. I have copies for the 
record. 

Senator Dirksen. Won’t you sit down, please / 

Mrs. Carpenter. Thank you. 

My name is Estelle R. Carpenter and I live at 1560 Ansel Road, 

No. 9, Cleveland 6, Ohio. 

I am an associate member of the Society of Refrigerating Engineers 
and the Society of Women Engineers. 

Senator Dirksen. Are you a graduate engineer ? 

Mrs. Carpenter. No. [am an associate member. 

Senator Dirksen. I might interpose at that moment, in taking testi- 
mony on the appropriations the other day for the National Science 
Foundation, I encountered a statement to the effect that in the Soviet 
Union some 20 percent of the engineers are women. That simply en- 
tranced me no end. 

I trust that there may be more women engineers, because they bring 
a fine imagination to that occupation. 

Mrs. Carpenter. Thank you. The organization is increasing by 
leaps and bounds. 

Senator Dirksen. Good enough. 

Mrs. Carrenter. I am carrying on the business of my late husband, 
M. R. Carpenter, the business known as the Carpenter Monolithic 
ice Rink Floor, as you will see from my letterhead attached. 

This business is my sole source of income, and was started by my 
husband who was an engineer and inventor of the permanent, all- 
purpose Carpenter monolithic floating floor and piping system, patent 
No. 1,917,634, that was completely curtailed during the war years. 

Mr. C arpenter worked for 15 years from 1915 to 1930 endeavoring 
to develop a permanent concrete floor which would not. be subject to 
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pipe corrosion and which could be used for all purposes, interchange- 

ably with the ice. The floor which he finally developed and patented 
is used not only for ice skating, hockey, ice shows and earnivals, but 
for other purposes such as exhibits, conventions, dancing, boxing, 
rodeos, or circuses, et cetera, the conversion being made within a 
matter of hours. Thus his concrete floor accomplished his full 
objective. 

Application for patent was filed in 1930 and the patent issued in the 
midst of the depression, July 11, 1933. 

For the next 9 year my husband spent all of his time and thousands 
of dollars in promoting the structure. In 1943 with a patriotism 
and zeal belying his 72 years, he offered his engineering knowledge 
and himself to the aircraft division of Fisher Body in produce tion con- 
trols, and was immediately placed in the expedition and inspection 
of engine nacelles for bombers. 

During World War ITI, Government stop orders precluded the build- 
ing of public auditoriums, convention halls, fieldhouses, ice arenas, 
or other structures which would use our system. 

From 1941 through 1945 and even in 1946 and 1947 it was impossible 
or extremely difficult to get the materials necessary for such con- 
struction. 

The patent expired in 1950. It is now 1956, and my attorney tells 
me that even if H. R. 2128 passes it will not benefit me unless it is 
amended in a small particular to make the term of the extension 
start with the time of its grant. 

It seems unjust that holders of expired patents should be penalized 
because of the curtailment during the war and other restrictive years. 

Patentholders are apparently the only class of people whose enjoy- 
ment of their property is still so limited without adequate redress. 

We suggest that a restoration of patent rights, at no cost to the 
Government, would be a fair and equitable solution. 

Senator Dirksen. Mrs. Carpenter, I notice that one of these floors 
is established at the University of Nlinois and that another one is here 
in the Uline Ice Arena in Washington. 

Mrs. Carpenter. Yes, sir. 

Senator Dirksen. I just note that for the record. 

Mrs. Carpenter. I may say that the original floor in the University 
of Illinois lasted about 3 or 4 years when the Car penter floor replac ed 
it in 1936 or 1937, and there has been no diffic ulty since 

Senator Dirksen. You honor us by coming. Thank you so much. 

Mrs. Carpenter. And thank you for your courtesy. 

Mr. Green. Mr. Chairman, I would like to call next Mr. Benjamin 
Franklin Miessner. 

Senator Dirksen. Mr. Miessner, I notice you are from a very his- 
toric town, Morristown, N. J. 

Mr. Mressner. Yes, sir. 

Senator Dirxsen. I think I made a speech there once, years ago. 

Mr. Mressner. Very good. 

Senator Dimksen. We are delighted to have you. Have you a 
statement ? 

Mr. Mressner. I do. I have a statement here which condenses a 
25-year record of invention involving some 67 patents in the field of 
electronic musical instruments. 
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Senator Dirksen. Have you a copy for submission ? 

Mr. Miessner. I haven’t an extra copy. I have copies which I could 
send in. 

Senator Dirksen. Suppose you refresh yourself from the copy you 
have and then submit it for the record. 

Mr. Mressner. Yes. 


Senator Dirksen. And then suppose you highlight it for us, please. 


STATEMENT OF BENJAMIN FRANKLIN MIESSNER, 
MORRISTOWN, N. J. 


Mr. Mressner. As I say, these patents date from about 1932 onward. 
In 1930, I had sold a lot of patents to the Radio Corporation of 
America. 


Senator Dirksen. When you speak about electronic musical in- 
struments 

Mr. Mirssner. Electronic organs, pianos, the guitars you see in 
orchestras. 

Senator Dirksen. What we refer to commonly as jukeboxes? 

Mr. Miessner. No, no. Those are record reproducers. 

Senator Dirksen. I see. 

Mr. Miessner. These are musical instruments on which one plays 
to produce music, but instead of old conventional methods of pro- 
ducing the musical tones by, say, as in an organ, pipes with wind 
blowing through them, or with pianos, with strings and soundboards, 
these instruments produce the musical tones electronically. 

Senator Dirksen. Would the Magnavox attachment to a piano fit 
into that group or not? 

Mr. Miessner. Magnavox? I don’t know that Magnavox has. Such 
things as the Hammond organ, which is made in Chicago, you would. 

Senator Dirksen. Oh, yes. 

Mr. Miessner. The Wurlitzer organ, which is licensed under my 
patents, and the new Wurlitzer stringless electronic pianos which 
weigh only 100 pounds and are portable and can be played on without 
anyone else hearing them, if it is desirable. 

Senator Dirksen. That is nice. [ Laughter. ] 

Mr. Miessner. It might be considered a boon to a lot of people. 
3ut for public hearing, of course, the loudspeakers are available and 
these will produce just as good and just as fine tones as conventional 
large grand pianos or otherwise. 

So these inventions are some 67 in number. The money that came 
to finance them came from prior patents which I sold to the Radio 
Corp., some 50 in number, in 1930. 

Those patents had to do with the elimination of batteries which 
formerly were necessary in the early days of radio. I remember the 
A batteries and the B batteries and the chargers and the spilled acids 
on the rugs and things of that sort. 

That was a 10-year development which resulted in about 50 patents 
and some 20 or 25 licensees among the manufacturers in the radio 
industry. RCA bought up this whole situation in 1930, and I was 
enabled then for the first time to continue more or less on my own 
and finance my own developments, and the field I then chose was these 
electronic musical instruments, which are related to radio and repro- 
duction of sound and all that sort of stuff. 
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So I started development, and by 1936 I had put in about $75,000 
of my own money into these developments. Patents began to issue, 
and I acquired a first licensee. And the manufacturing operations 
began about that time, and by the late 1930's, around 1938 or 1940, 
the royalties had risen up to a point where I was beginning to recover 
some of my capital investment and time and everything else that I 
had put into this. 

Then the war came and, of course, musical instruments using such 
strategic materials as copper and steel and all sorts of things, as well 
as manpower, could not be manufactured at all, and the whole opera- 
tion came to an end and did not resume until after the war, around 
1946 or 1947. 

Then the operations were resumed again and went up to a very high 
level. 

In this report I have included an appendix listing all of the patents 
by number and by issue date and what would happen to these patents 

if this bill were enacted into law. 

Some 27 of these patents unfortunately would not get any benefit at 
all, because their expiration dates were such that if, as you say, 4 years 
were added to them, that added life would already have expired by 
the time this act could get into force. 

I would be very happy to see the bill go through as it is without any 
changes that would give some benefit to those earlier and more basic 
patents, for the one reason, that I would not want to see this thing 
delayed any longer. Eleven years have already expired, and every 
vear and every month that passes, these patents are flowing over the 
dam into the public domain where they cannot be helped by any such 
bill asthis. And it is unfortunate that the delays have been continuing 
for so long. 

Senator Dirksen. Have you worked exclusively in this field ? 

Mr. Mressner. I have worked exclusively in the electronics field for 
nearly 40 years. I started out as a young boy in Indiana. I went 
into the Navy 

Senator Dirxsen. Mr. Barnes is from Indiana. You Hoosiers 
really go in for that sort of thing. 

Mr. Mirssner. I am an oldtime Hoosier, but I live in New Jersey. 
I have lived in New Jersey for a good many years. 

Senator DmxsEn. How old are you, Mr. Miessner? 

Mr. Miessnenr. I will be 66 in the next couple of months. 

Senator Dirksen. Let us assume favorable action on this bill 
it stands. 

Mr. MressNer. Yes. 

Senator Dirksen. Would you regard it as an incentive to your 
futnre efforts? 

Mr. Mressner. I certainly would, and I can tell you this, Mr. Dirk- 
sen, that I have come in contact with quite a few inventors of high 
type in recent months, particularly, in connection with this bill, and 
most of these people have never heard of it. I think we would have 
a great many people and important people who would be down here 
testifying in behalf of this bill if only they knew about it. And 
those that I have told about it have said, “W ell, now, that is just 
fine. I will be glad to send you the statement,” and I believe many 
of those statements have already come in. 
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All of them could not, of course, come down here. ‘That is quite a 
chore for people to come down here from all over and testify for 
this bill. : 

Personally, I have been scared to death of the whole idea, because I 
am a laboratory recluse and not accustomed to getting up and talking 
on my feet before a lot of people. 

Senator Dirksen. Well, you will be able to go home now and 
say how informal this proceeding is, and that really you enjoyed hear- 
ing it here. 

Mr. Miessner. If you want to look at this, those are the 25 years. 
I have sort of bared my financial soul in a 25-year financial statement 
there showing my operations, showing just what happened. You can 
see that big dip in the royalty curve which shows that about $150,000 
or $200,000 of royalties were knocked out of my income during those 

yar years simply because of the stop orders, and that whole operation 
as it now stands for a period of 25 years, I figure, has given me about 
$4,000 a year for all my time, financial risks, and inventive efforts, 
which I do not think is very much of an encouragement for anyone else 
to try invention as a field of endeavor. 

Senator Dirksen. Had you taken a position with Wurlitzer or one 
of the other instrument companies, you probably could have done 
infinitely better, could you not ? 

Mr. Miessner. Well, probably so, but I always resisted those possi- 
bilities and went into the lone-wolfing, as they call it. 

Senator Dirksen. That is the true spirit of the inventor, you see. 

Mr. Mressner. I suppose so. 

Senator Dirksen. He is an individual. He operates best when he 
operates solely. 

Mr. Mressner. I thinkso. And I think, too, that the greatest of our 
inventions upon which our American industry and economy have 
been built have come from those independent inventors dreaming by 
themselves. In the past they have had great incentives. They have 
had incentives of perhaps fame, perhaps fortune. If they really did 
a job, there were chances of their coming out with a thing of great 
advantage one way or another. 

But the inventive effort has been drifting into these great research 
laboratories, teams. 

Now, those fellows have no incentive. What incentive can they 
have? They have a job; they have some security. Perhaps they will 
be pensioned when they get to be an old man like me. Maybe they 
have sick benefits and what have you. 

But there is no real incentive for that kind of sweat and hardest 
kind of work that inventors have got to do to come out with great 
things. 

Senator Dirksen. There is one fascinating thing about it. You 
see, McCormick invented the reaper in 1834, and the McCormick plant 
still manufactures harvesting machinery. 

Goodyear discovered vulcanization of rubber, I think, in 1839, and 
the Goodyear plant in Akron is still a testimony to the name. 

Mr. Mirssyrr. That is right. Edison industries are still operating 
up my way. 
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Senator Dirksen. Yes. Otis invented the elevator, and everv time 
I ride up and down in the apartment elevator where I live, I pay 
testimony to Mr. Otis and I think he invented that in 1857. 

Mr. Miessner. Yes, sir. 

Senator Dirksen. So the names of some of those early inventors 
still carry on, which is a great thing in the tradition of America. 

Mr. Mirssner. Those who had c ompanies organized to manufacture 
und promote their products. 

Senator Dirksen. Yes. 

Mr. Mirssner. Those that did not, their inventions would be adopted 
into these great organizations, and they would come into those organi- 
zations from these independent inventors, but when they came out, 
they would come out w ith a company name, and the man who brought 
them in there would be never heard of, like adopted children. They 
would come in; they would be schooled by the project teams, and the 
bugs taken out, and one thing and eae they are good at 
that—but those inventions would lose their identity, that type of in- 

vention, if they came in from the outside. 

And that is going on every day. Some of the greatest things that 
come out of these great laboratories have come into them from 
individual inventors, “and whose identity h: as been lost once they get in. 

I think that is the thing that most peop! e do not realize. 

Senator Dirksen. I think every individual wants to be an inventor, 
but most of us do not want to hard enough. So those who want to 
hard enough, I want to encourage the best I know how. 

We thank you, Mr. Miessner. 

Mr. Mressner. You are welcome, sir. 

(The prepared statement of Mr. Miessner is as follows :) 


SUPPLEMENTARY STATEMENT OF BENJAMIN FRANKLIN MIESSNER, CIVILIAN INDE- 
PENDENT INVENTOR, OWNER OF MIESSNER INVENTIONS, INC., MORRISTOWN, N. J., 
AND PRESIDENT OF PATENT EQUITY ASSOCIATION, IN Support oF H. R. 2128 


INTRODUCTION 


My name is Benjamin Franklin Miessner, and I am an independent civilian 
inventor. I am technically trained, have had long experience in engineering, ana 
maintain adequate laboratory facilities for work in my field. While I have been 
granted some 150 patents, including those of foreign countries, about half of these 
were sold in 1930 and have no connection with H. R. 2125. A great many of those 
sold have been, and still are, used in many billions of dollars’ worth of home radio 
and television receivers and other products. 


WAR CURTAILED PATENTS 


The remainder, some 67 in number, began issuing from 1932 onward, and others 
are still issuing, as I have some 25 applications now in the Patent Office, for 
various periods up to 5 years. These issued patents began expiring in 1949. Up 
to the present, 36 of these 67 patents have already expired, and 51 have remaining 
running times of from 1 year or less up to 16 years. 


NATURE OF THE PATENTS 
All of these patents relate to electronic musical instruments such as organs, 
pianes, etc., with respect to which the wartime stop orders were very severe, so 


that none of them could be exploited in any way, even including laboratory devel- 
opment preceding manufacture. 


INVENTOR-OW NED COMPANY 


These patents are all assigned to my wholly owned company, Miessner Tnven 
tions, Inc. (New Jersey) formed in 1930. It does no manufacturing and licenses 
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others under its patents for this purpose. Up to 1940 it had only 1 to 8 employees, 
and since then I, myself, do all of the development and operating work, assisted 
by my wife, who has recently learned to type my correspondence. Outside patent 
attorneys file and prosecute my patent applications. 


PRESENT 11-YEAR DELAY LEAVES NO REMEDY FOR 27 WAR-CURTAILED PATENTS 


H. R. 2128, assuming, for purposes of computation, that it will restore 4 years 
of life beyond their expiration dates, can have no possible usefulness to the first 
27 of the 36 patents already expired, because a 4-year restoration would again 
have expired by the middle of 1956. 

Of the remaining 40, 9, if extended for 4 years, would have reexpiration 


dates from 1957 to 1959, so would have additional theoretically useful lives of 
from 1 to 8 years. 


16 PATENTS WOULD GET FULL BENEFIT OF H. R. 2128 


The remaining 30 issued patents have normal, 17-year expiration dates, from the 
middle of 1956 up to early 1972. Of these, 16 were issued between 1939 and 
February 1942, so had the full 4 years of war curtailment, and presumably would 
be proper candidates for the full 4 years of assumed extension. 


3 PATENTS WOULD GET 3 YEARS FOR WAR II CURTAILMENT 


The next 3 patents have issue dates between May 1943 and June 1948 so suffered 
only 3 years of World War II curtailment. However, they were also affected 
by the Korean war. 


LAST 11 PATENTS AFFECTED VARIOUSLY BY KOREAN WAR 


The final 11 of the 67 patents have issue dates from December 1946 up to (at 
present) March 1955, and would involve curtailment by the Korean war. A de- 
tailed tabulation of the above patents is herewith attached as appendix A. 


GRANTED GOVERNMENT ROYALTY-FREE LICENSE 


It is possible that many of these patents may be eligible for renewal or exten- 
sion by virtue of the standard royalty-free license given to the Government at the 
beginning of World War II by their owner, Miessner Inventions, Inc. Informa- 
tion concerning their use by the Government, during World War II and the 
Korean war, is now being sought from the Secretary of Defense, through my 
congressional Representative, Peter Frelinghuysen, Jr. 


WORK ON WAR PROJECTS 


I may add here that, during World War IT, I laid aside all of my own work and 
devoted my abilities and laboratory facilities, gratis, to such problems as radar, 
submarine detection, radio altimeters for aircraft, miniaturized radio trans- 
mitters, ete., in cooperation with the National Inventors Council, the Navy Bureau 
of Ships, and the Signal Corps. 


FINANCIAL EFFECTS OF WARTIME STOP ORDERS ON THE EXPLOITATION OF MY PATENTS 


Miessner Inventions, Inc. (New Jersey), assignee of all my patents on electronic 
musical instruments, was formed in 1930. All of its operations in this new field 
have been financed out of the proceeds received from the sale of prior radio 
patents and some 22 licenses in the radio industry. 

Patents (listed in appendix A) began issuing in 1932, continued issuing through 
the succeeding years, and are still issuing. 


PATENT INVESTMENTS IN EARLY YEARS 


By 1936, when the first licensee was acquired, about $75,000 had been spent 
on development and patenting. Annual royalties of a few hundred dollars then 
began, and these gradually climbed to about $22,000 a year by 1941. However, 
patent development had continued so, by this time, about $150,000 had been 


invested, allowing nothing for me personally. The operation was then some 
$50,000 in the red. 
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WORLD WAR II BEGINS AND ROYALTIES STOP 


At the end of 1941, the royalties dropped quite abrutly to zero, due to World 
War Il edicts on the use of strategic materials and manpower for nonstrategic 
purposes, in particular electronic musical instruments. They did not resume 
until 1946, and then shot up rapidly to $54,000 for 1948. 


ROYALTY LOSSES DUE TO WORLD WAR II 


Conservative estimates indicate that the royalty losses, caused by the stop 
orders from 1942 to 1946, amounted to between $150,000 and $200,000. 

Chagrined by the high royalty paid in 1948, my chief licensee (organs), sought 
and secured a substantial reduction in royalty rate, by a sliding scale, terminat- 
ing at one-fourth of 1 percent, for annual sales over $1 million. This, abetted 
by cancellation by another license in 1949, reduced the annual royalties to about 
$30,000 a year by 1950. 

EFFECT OF KOREAN WAR 


The Korean war then dipped down the royalties to about $25,000 a year in 
1952. By 1955, they had again risen to about $30,000 a year. Meantime, my 
company’s development work, cut practically to nothing from 1942 to 1946, began 
to rise steadily again and reached about $25,000 in 1950. 

The Korean war, and fears of another world war, reduced this down to some 
$7,000 in 1953, after which the development expenses again rose to about $27,000 
in 1955. It is estimated that the Korean war losses of royalty amounted to about 
520,000, 

A very fair estimate of the total royalty losses caused by these two wars is at 
least $200,000. 

TWENTY-FIVE YEAR OUTGO AND INCOME 


The total expenses during the entire 25-year period, from 1930 to 1955, inclusive, 
amount to somewhat less than $240,000. The total royalties received during the 
sume period were somewhat in excess of $345,000. 

The difference, about $107,000, represents what I personally received for 25 
years of effort. It represents approximately only $4,000 a year for all my work 
and financial risk for the most difficult of creative and development work. It 
is not an encouraging record for would-be inventors. 


FIGURES FROM INCOME TAX KETURNS 


These figures have been abstracted, in round numbers, by me from the com- 
pany’s income-tax returns for this 25-year period. ‘ihe returns were all pre- 
pared by a leading Newark tax accountant, and have frequently been scrutinized, 
in great detail by revenue department experts. 

1 have prepared the attached graph, appendix B, which depicts in detail, 
the various financial aspects relating to the patents, listed in appendix A, 
for this 25-year period. 

I believe I have presented above a fair picture of my operations as well as 
my abilities allow. 

The wartime stop orders have done me a great injury, and the very least 
society, as represented by our Government, can do to make restitution for 
the effects wrought on my patents, is to pass H. R. 2128 with no further delay. 

Society receives the benefits of my inventions for all time, and those who have 
produced them commercially under license, have made large profits, but I have 
received virtually nothing for all my pains and risks. If this be the kind of 
incentive and inducement for invention set up in the Constitution by our Found- 
ing Fathers the future of our Nation is most certainly on crumbling ground, 
and our legislators had better turn some of their attention to that foundation 
of our whole way of life. 
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APPENDIX A 


Miessner Inventions, Inc., patents, all relating to electronic musical instruments, 
dated from 1932 to 1955 
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Patent No. Issued Expired Would 
| reexpire 
| sseettialpindage 
cena Nov. 8, 1932 | Nov. 8,1949 | Nov. 8, 1953 ¥, R. 2128 extension for 4 years not too 
ate. 
1006007 ......-cei May 2,19383 | May 2,1950 | May 2, 1954 Do. 
Octane May 30,1933 | Mar. 30, 1950 | May 30, 1954 Do. 
I ons) wtnceeretn June 27,1933 | June 27,1950 | June 27, 1954 Do. 
1/915/859... 2222. Oil Shs 06.0. 2 BLL) Be. 
DOBRO... ~6.ns hs «est List ---do..- tends |----- Mai cicsk Do. 
i esectenebathneniedl DP nesicilieetsleridan |--<~-d0 ---—-- | Do, 
1,929,027_._-_- "FO et °'71983 | Get, 3.1980 | Get. 3, 1984 | Do. 
SRR cicccennchn dees pee SR Se ne do Do. 
SR cis cic wince inact acencuihaeesl O0.is ta betes il Ris axis Do. 
LAO... <<<... = Oieene fags bag bie peestea do. Do. 
oT ee = = eels Littl yeas | ein eee Do. 
1,020,032........-- .do .do Do. 
1,933,204__....-...- | Gets “31, 1933 | Oct. 31, 1950 | “Oct. 31,1954! = Do. 
1 GER BOB... niiindicn a3}. 52+ cree vhost Mle: antatiheedie eed Do. 
SUED. nn nn cennl i comsscchcee oid a Do 
DD acesanewes kee BD cn totes ae ec cee eten S mae oe Do. 
LOGRM08 1.5 2c A Bolcalit 5.3 Gow in | e35 MBLULE.. Do. 
1,933,299 eee MN ss suka as ige OPiccesezerlicven do... Do. 
Seen cncv~ ann | June 65,1934 | June 5,1951 | June 5, 1955 Do. 
EE occ ectaced June 19,1934 | June 19,1951 | June 19, 1955 Do. 
BPE ME wosoteuses Oct. 23. 1934 | Oct. 23,1951 | Oct. 23,1955 | Do. 
1,979,633 .......---. Nov. 6, 1934 | Nov. 6,1951 | Nov. 6,1955 | Do. 
REED .ccrcee ance | Feb. 26,1935 | Feb. 26,1952 | Feb. 26,1956 | Do. 
2'001,391 ---| May 14,1935 | May 14,1952 | May 14,1956! —Do. 
2,001,392__- | Me! 4A! do .do Do. 
2,007,392 _--- | July 9, 1935 July 9, 1952, “July 9, 1956 Do. 
SIT IIE cicen snd Jan. 7,1936| Jan. 7,1953 | Jan. 7, 1957 | Useful extension year: 1. 
BES oon anon hl aad et ae aad do.. ett aerial Nal talent Do. 
lt fy eee do. do_- ae ee oe Do. 
2,033,400 ......... ot "Mar. 10, 1936 - Mar. 10, 1953. Mar. 10, 1957 Do. 
SOTA deceit June 30,1936 | June 30,1953 | June 30, 1957 Do. 
2,071,649...........| Feb. 23,1937 | Feb. 23, 1954 | Feb. 23,1958 | Useful extension years: 2. 
2,088,205_...... July 27,1937 | July 27, 1954 | July 27,1958 Do. 
2,138,500. -._-.--.-- | Nov. 29,1938 | Nov, 29,1955 | Nov. 29,1959 | Useful extension years: 3. 
DRG eccnsccee ' Dee. 13,1938 | Dee. 13,1955 | Dec. 13, 1959 | Do. 
RD sv nciniskine -| July 11, 1939 | July 11,1956 | July 11, 1960 Useful extension years: 4. 
2,168,623 wonaceesae| Aug. 8,1939 | Aug. 8,1956 | Aug. 8, 1960 | Do. 
Re 21,225...__..._..| Oct. 3,1939 | Oct. 3,1956 | Oct. 3, 1960 Do. 
DI eR io nck caw | Jan. 16,1940 | Jan. 16,1957 | Jan. 16, 1961 Do. 
2,187,612 ....... | _do — Te 0 Do. 
Rieke nine ol “May 14, 1940 May 14, 1957 “May 14, 1961 Do. 
Bees sis. Jase | Sept. 24,1940 | Sept. 24, 1957 Sept. 24, 1961 Do. 
SFR Ie eer enes .do- do .do . Do. 
SNOE cenccocsccl I ibect 17,1940 | Dee. !7, 1957 | Dec. 17, 1961 i | Do, 
C8 ..... 5: Ca be coke wag _..do.. fs Do. 
2,295,196......-.-. Aisi Oo. isu: ....do.. $0 i.j...2! Do. 
RE teeneenees | Feb. 25, 1941 Feb. 25, 1958 * Feb. 25, 1962 | Do. 
to eee Ee | Jan. 27,1942 | Jan. 27,1959 | Jan. 27,1933 Do. 
Lf eee Apr. 1,1941 | Apr. 1,1958 | Apr. 1, 1962 | Do. 
2,246,855... --.-.-- June 24,1941 | June 24,1958 | June 24, 1962 | Do. 
2,273,975 ._.. Feb. 24,1942 | Feb. 24,1959 | Feb. 24, 1963 Do. 
Ro oske nk May 18,1943 | May 18,1960 | May 18,1964 | Useful extension years: 3. 
See... ik June 29,1943 | June 29,1960 | June 29, 1964 Do. 
2,323,232 ...-.----- June 26, 1943 |.....do .-....-}-....do.......-| Do. 
2,413,062..__--...| Dec. 24,1946 | Dec. 24,1963 | Dec. 24,1967 | (2). 
sine ante > orcas Jan. 28,1947 | Jan. 28,1964 | Jan. 28, 1968 | (?). 
2,469,568 ......... May 10,1949 | May 10,1966 | May 10,1970 | (?). 
ty aay ee | Dec. 12,1950 | Dec. 12,1967 | Dec. 12,1971 | (?). 
2,535,507 __ sacha Dec. 26,1950 | Dec. 26,1967 | Dec. 26,1971 | (?). 
2,594,967_..........| Apr. 29,1952 | Apr. 29,1969 | Apr. 29,1973 | (7). 
2,640,384 ......_...- | June 2,1953 | June 2,1970 | June 2,1974 | (2). 
2604,610....-..-25- | Oct. 6,1953 | Oct. 6,1970 | Oct. 6,1974 | (?). 
DE gcakentoat ; Oct. 27, 1953 Oct. 27,1970 | Oct. 27,1974 (7). 
2,672,781...........| Mar. 23, 1954 | Mar. 23,1971 | Mar. 23,1975 | (7). 
2.704,057...........| Mar. 20, 1956 | | Mae. 29,1972 | Mar. 29,1976 | (?). 
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Mr. Green. Mr. Carter Berry. 
STATEMENT OF CARTER BERRY, CINCINNATI, OHIO 


Senator Dirksen. Mr. Berry, I see you are from the great city 
of Cincinnati. 

Mr. Berry. I was raised there, Senator. 

Senator Dirksen. You probably did not live there in those long-ago 
days when they used to call Cincinnati Porkopolis. 

Mr. Berry. No. 

Senator Dirksen. Does that recur to you? 

Mr. Berry. No. I never heard that name. 

Senator Dirksen. You see, when all those midwestern hogs were 
shipped in and out of Cincinnati, they called it Porkopolis, but that 
must be all of 120 years ago, and maybe more. 

Mr. Berry. Ahead of my time. 

Senator Dirksen. In any event, we are delighted to see you, sir. 

Mr. Berry. Thank you. 

Senator Dirksen. Have you a statement? 

Mr. Berry. I have. 

Senator Dirksen. It is not very long, Mr. Berry. Suppose you 
read it to us. 

Mr. Berry. My name is O. Carter Berry, and I am an inventor. 

Senator Dirksen. You know, we confer hgnors upon people in 
many walks of life. An engineer comes out of an engineering school 
and he gets a degree. In the life-insurance business today they have 
degrees in life insurance. A lawyer comes out of school and he gets 
a degree. A Senator goes out somewhere and makes a speech anf] he 
gets an honorary degree. But nobody has even conferred any 
degree upon inventors. 

I am not so sure but what sometime we ought to originate some 
degrees, like bachelor of invention and doctor of invention, depending 
upon what their achievements are. 

Would you subscribe to that idea? It would probably be helpful. 

Mr. Berry. It might be an encouragement to the inventor, and I 
think, to that extent, it would be a fine thing to do. 

Senator Dirksen. That would modify the first line of your state- 
ment a little, and you would say, “My name is O. Carter Berry, D. L., 
doctor of invention.” 

Proceed, Mr. Berry. 

Mr. Berry. Some years ago, when I was teaching automotive engi- 
neering at Purdue University, I became convinced that the aluminum 
piston could be improved to the point where it would be the best 
piston in the world for an automobile engine. I accordingly com- 
meneed to study what could be done to bring this about and finally got 
my ideas matured to the point where I was able to interest a manu- 
facturer. I filed an application in the Patent Office. Pistons in- 
corporating my invention were tested at Buick, where they met with 
complete success. The engineers were sold. They went so far as to 
put them into the cars of the executives, as a last step before putting 
into production, but right at this point World War IT caused the 
Government to stop all manufacture of passenger cars. This de- 
prived me of substantial earnings which were about to result from 
my long efforts and hard work in developing a new invention. When 
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the war was over, friends at Buick had gone elsewhere, and sales pro- 
motion had to start all over again. Chrysler became interested and 
now uses my pistons in Dodge and DeSoto, and we hope to get them 
into their entire line as their engineers tell us they consider this 
piston the best available. 

My piston is described and claimed in U. S. Patent No. 2,262,132 
issued to me November 11, 1941. But now it is 1956. The patent has 
nearly run its 17-year course. Because of World War II stop orders 
and curtailments during Korea, I have only had about 9 years in the 
past, most of which time — had to be spent in sales promotion, and 
only 21% years left. I am 72 years old. If I can have restored to my 
patent the time taken away while automobiles were not allowed to be 
made, I will be able to get the remuneration to which I am entitled. 
The original bargain was that because I made a complete disclosure of 
my inv ention the United States Government guaranteed that I could 
exclude others for 17 years. The Government then denied me this 
right, and I think they ought to restore it. 

Senator Dirxszn. That is quite the point, sir, I must say. 

Mr. Berry. I did not know about this meeting here until right re- 
cently, and I prepared this short statement due to the fact that I un- 
derstand that Senator O’Mahoney requested that people who had 
actually been hurt: by these production restrictions be given a chance 
to tell how they were hurt. And that is the reason that this statement 
is so short. 

I have aimed to do very little arguing, but just state how I was hurt. 

The reason I was hurt so severely was on account of the peculiar 
timing of the production restr ictions. You see, we were quite certain 
in our own minds that within a few months my piston would be pro- 
duction equipment in Buick cars, but we were headed off just before 
they got into production. 

Then 5 years later, when production of Buicks was again taken up, 
my friends in Buick had gone from Buick, largely into the Ford or- 
ganization, and the men who took their places used the piston that 
was actually in production at the time the stop was ordered, and Buick 
could obviously sell every car they could make, no matter what kind 
of piston they put into it. 

There was no incentive then to go back and take advantage of this 
test work that we had done, and then I had to start all over : again from 
scratch and most of the time has been spent in sales promotion from 
the resumption of car manufacture in 1946 up to about the present 
time. 

Now, the industry is again drifting toward the use of my piston. 
They have found out that actually it is an excellent piston, and we feel 
that we have a good chance of getting it into the entire Chrysler line. 
Pontiac is planning to use it, and we have enough prospects so that 
we feel that, if I have just this time restored to me, I can get all I need 
for the rest of my years. 

Senator Dirksen. Mr. Berry, when did you find out about this bill, 
the pending bill ? 

Mr. Berry. Oh, it has been a couple of months ago, and then I heard 
about the origina] public hearing too late to get a statement in. But I 
was able to get into this postponed hearing. 

Senator Dirksen. Off the record. 

(Discussion off the record.) 
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Senator DmxsEn. So you are here before this committee just asking 
for time ? 

Mr. Berry. That is right, sir, and nothing else. 

Mr. Hotiasauen. Mr. Berry, since your invention was in the auto- 
motive field, I assume you have had occasion to deal with automotive 
manufacturers from the standpoint of granting licenses, and so forth. 

Mr. Berry. Yes. 

Mr. Hotiasauen. Now, in Mr. Barnes’ statement, he referred to 
the demands that an automobile manufacturer be given a free license. 
Could you elaborate as to the practice in the automobile field ? 

Mr. Berry. That is common practice, and you can almost figure that 
it cannot be avoided. The independent inventor cannot avoid giving 
that free license and get anything out of his invention at all. That is 
according to my experience. I have had no other way of proceeding 
except by doing it that way. 

Mr. Hotiasaven. Now, would you explain just a bit about the 
mechanics or how this actually works? When you say they demand 
a free license, how do they demand a free license ? 

Mr. Berry. Well, I can give you a specific instance. I took my 
piston to one of the Big Three and ran a test and the test even sur- 
prised me by being so successful. 

As soon as I saw the engineers the day after the tests were finished, 
they said, “Our patent division wants to talk with you.” 

I said, “Well, I can’t grant them anything. Thompson Products 
has exclusive license under my patent.” 

“Well, they want to see you, anyway.” 

Well, they went over and asked Thompson Products for a license 
and the executives there felt that they did not want to put a prospec- 
tive customer in the piston business and refused to license. But after 
years of experience, we found that to get into the Big Three, there 
was no other possible program that we could see that would get us 
in except to grat them a license if they would give us a part of their 
business, and we did do that in this case, I mean, this one Big Three 
company. 

Mr. Hotianavcu. So what it comes to is that if you wish to sell to 
any of the Big Three, you must say to them, “We will sell you, but 
we will also give you a free license, so that you, one of the Big Three, 
may manufacture under our patent.” 

Mr. Berry. That is correct. 

Mr. Hotiasaueu. Is that the way it works? 

Mr. Berry. That is the way it works. 

Mr. Hotxiasaven. That is all, sir. 

Senator Dirksen. Thank you, Mr. Berry. That is a very interest- 
ing statement. 

At this Se the Chair would like to recognize the presence at this 
peaeng of M. C. J. de Haan, head of the Patent Office of the Nether- 

ands. 

Mr. de Haan, are you here? 

Mr. pe Haan. Yes. 

Senator Dixsen. We are delighted to have you, sir. 

Mr. pe Haan. Thank you very much, Mr, Chairman. 

Senator Dirksen. ‘And we hope that these hearings may be fruitful 


and constructive for your purpose, also. 
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Mr. pe Haan. Very interesting, Mr. Chairman. 

Senator Dirksen. Thank you, sir. 

The chairman would also like to recognize the presence of Mr. 
Yoshifuji. 

It is Mr. Kosaku Yoshifuji? 

Mr. Yosuirustr. Yes, sir. 

Senator Dirksen. He is the high official of the Japanese Patent 
Office, which I presume is located in Tokyo. 

Mr. Yosuirvust. Yes, sir. 

Senator Dirksen. We are glad to have you, sir. We hope that you 
are following the proceedings here with interest. 

Mr. Green. Mr. George Washington, please. 

Senator Dirksen. Mr. Washington, I see you are George Wash- 
ington, Jr. 

Mr. Wasnutneron. George Washington, Jr., from Morristown, N. J. 

Senator Dirksen. Oh, yes. Well, let mesee. Mr. Miessner is from 
Morristown, N. J. 

Mr. Miessner. Yes. We are neighbors. 

Mr. Wasuinaton. We are neighbors. 

Senator Dirxsen. Is this business contagious among neighbors? 

Mr. Wasuineton. No. I just happened to meet Mr. Miessner a few 
months ago and that is how I happened to hear about this extension 
bill. 

Senator Dirksen. Fine. 

You have a statement, Mr. Washington ? 

Mr. Wasutncron. It is a letter to Senator O’Mahoney. 

Senator Dirksen. Fine. 

Mr. Wasuinorton. I would like to read it. 


STATEMENT OF GEORGE WASHINGTON, JR., MORRISTOWN, N. J. 


Mr. WASHINGTON (reading) : 


DEAR SENATOR: This letter is to supplement my letter of May 2 and further 
express my desire for the passage of the patent extension bill, H. R. 2128. 

On November 7, 1939, I was granted patent No. 2,179,002, method and means 
for reproducing pictures. -This patent is a photoelectric device which uses plastic 
plates rather than metal to produce halftone cuts used in newspapers. 

The proof of the invention’s merit lies in the fact that there are over 
1,500 newspapers throughout the country using the device daily, and every 
month new ones are added to the list. 

On October 30, 1942, I gave exclusive license to a corporation for the above 
patent. At that time, they stated, due to the war they could not develop my 
prototype for marketing because of Government restrictions. Although stop or- 
ders were lifted and due to the actual material shortage and readjustment period, 
it was not until 1948 when 10 machines were ready for field test, and it was not 
until 1949 that the first royalties were paid on these machines. 

Therefore, it is plain to see that I lost 7 years of patent life or royalty payments 
due to Government restrictions. 

Furthermore, had this machine been developed in 1942-43, many tons of vital 
copper and zinc would have been diverted from newspapers to the war effort. 
Through Government shortsightedness, both the war effort and I were penalized. 

It was not until 1954 that the royalties became sizable amounts, for two 
reasons: First, the investment in the machine is great, as one unit cost some 
$2,500 to build; second, like all new and radical developments, it takes time for 
the market to realize the economic and practical values of a new device. 

Now that the royalties are approaching $100,000, my patent is expiring, and also 
the royalties. Failure to pass the patent extension bill, H. R. 2128, will cause 
me to have a tremendous financial sethack. 
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My case is clear cut and no doubt there are many more inventors in parallel 
positions. 

Senator Dirksen. That is a very good statement, Mr. Washington. 

Let me ask you, is that the only patent that you hold? 

Mr. Wasuineoron. No; I have several other patents, but they have 
expired. 

Senator Dirksen. Oh, yes. 

Mr. Wasuineron. And I am only interested in this one particular 
patent. 

Senator Dirksen. But you have generally made the business of 
invention your business, sir? 

Mr. Wasuineton. No; my vocation was coffee. 

Senator Dirksen. Coffee? 

Mr. Wasuineton. Coffee, instant coffee. My dad originated the 
instant coffee, G. Washington Instant Coffee. 

Senator Dirxsen. The statement is very clear, and I think it speaks 
for itself. We are delighted to have you. 

Mr. MacCurcnueon. Mr. Chairman, it might be of interest. I think 
I have read about Mr. Washington. He came over to this country 
already related to the original George Washington. 

Is that not so? 

Mr. Wasuineton. That is true. 

Senator Dirksen. You are, then, related to the Father of our 
Country ? 

Mr. Wasurneron. I am a descendant; yes; that is right. 

Senator Dirksen. And so now you pay that back by becoming the 
father of inventions to help the country. 

Mr. Wasuineton. That is right. 

Senator Dirksen. Thank you, sir. 


STATEMENT OF JAMES E. HOOPER, BALTIMORE, MD. 


Mr. Green, Mr. James E. Hooper. 

Mr. Hooper. Senator Dirksen and gentlemen 

Senator Dirksen. Mr. Hooper, I see you are from our neighboring 
city of Baltimore, Md., 2500 Parkdale Avenue. 

Mr. Hooper. Yes, sir. 

Senator Dirksen. What is your business, Mr. Hooper? 

Mr. Hoorer. I am James E. Hooper. We are in the manufacture 
of spinning and weaving of heavy cotton fabrics, such as cotton ducks 
and other heavy plied-yarn fabrics, and also in the treating of those 
fabrics for use in tents, tarpaulins, and all outdoor services. 

We have been in business there since 1800. 

Senator Dirksen. Since 1800? 

Mr. Hooper. Yes, sir. 

Senator Dirksen. This is a family enterprise ? 

Mr. Hoorrr. Yes, sir. It is entirely a family enterprise, and I am 
here simply representing our own company. 

Senator Dirksen. Do you have a prepared statement, or do you 
want to brief us a little from notes? 

Mr. Hoorer. At the previous hearing on May 4, during the last 2 or 
3 minutes 








Senator Dirksen. Oh, yes; I recall you were here, indeed. 
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Mr. Hooper. During the last 2 or 3 minutes of the hearing, sir—it 
was rather hectic, because the adjournment was about to be ‘tmade—I 
handed in a prepared statement, and I asked permission to elaborate on 
it briefly, if 1 may have the opportunity. 

Senator Dirksen. As I recall, you did surrender to the Government 
royalty-free or at a nominal royalty some processes that we used ¢ 

Mr. Hooper. Yes, sir; a royalty-free license. 

Senator Dirksen. That is right. 

Mr. Hooper. We are interested in the passage of H. R. 2128 and 
Senate bill 116, and in particular, section 3 of that bill. 

There has been a great deal of misunderstanding about this section, 
and it is a rather difficult problem to explain. 

I will try to tell you our position in the matter, because we are not 
taking the position that we offered a royalty- free license and now we 
want something for doing that. That is not the case. 

The facts I will try to enumerate just very, very briefly. 

On February 20, 1943, attorneys from the Research and Develop- 
ment Branch of the Quartermaster General’s Office came to the head 
office of William A. Hooper & Co., in Philadelphia. That is our head 
financial office and sales office, and our executive officers are there. | 
um in the mill end. 

They pointed out the fact that certain patents owned by the Hooper 
Co. and pertaining to fire, water, mildew, and weather-resistant 
finishes for canvas were of vital importance to the war effort, for tents, 
tarpaulins, and treated canvas of all descriptions used by the Army, 
Navy, Marine Corps, and Air Corps as well as all other branches of 
the armed services. 

The attorneys from the office of the Quartermaster General asked 
the Hooper Co. on what basis they would be willing to allow the 
Government unrestricted use of these patents, six in all. 

After a very short discussion, the officers of the Hooper Co. stated 
that they would gladly grant to the Government and to all contractors 
working on Government orders a royalty-free license for the duration 
of the war and 6 months thereafter. 

This royalty-free license was drawn up and written in the Hooper 
office by the Government attorneys, and the Hooper officials were posi- 
tively thinking only in terms of a shooting war for the duration of 
this royalty-free license. 

In the case of the Hooper Co., this subsequently became a major 
issue. The V—J Day occured on September 2, 1945. Plus 6 months, 
made it March 2, 1946, at which date the Hooper Co. considered its 
royalty-free license terminated. 

Some time after this, other attorneys from the office of the Quarter- 
master General came to the Hooper Co. and advised them that inas- 
much as the final treaty with Japan had not been signed, the Govern- 
ment took the position that the royalty-free license was still in effect 
and that they would take the necessary steps to see that it was enforced. 

Senator Dirksen. What was the date of that finding by the 
attorneys ¢ 

Mr. Hoover. You mean when they came the second time or the first 
time ¢ 

Senator Dirksen. The second time. 

Mr. Hoorrer. That was just prior to 1950. 

Senator Dirksen. Prior to 1950? 
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Mr. Hoorrr. Yes; I can check the exact date, but I haven’t got it. 

Senator Dirksen. I think that is good enough for our purposes. 

Mr. Hooper. In the hearing before the House Committee on the 
Judiciary, the Ist session, 84th Congress, the Hooper case was thor- 
oughly discussed and the proceedings are, of course, a matter of pub- 
lic record. 

Those proceedings are a part of this testimony, are they not, sir? 

Senator Dirksen. That is correct. 

Mr. Hoorrr. Mr. Hollabaugh, they are a part‘ 

Mr. Hottazauan. Yes, the House proceedings. And the staff, of 
course, and the subcommittee have access to that. 

Mr. Hooper. That is what I mean. It is not necessary for me to 
present a copy of this? 

Mr. Hotiapaucn. I donot think so. Wecan always refer to it. 

Senator Dirksen. I do not think it is necessary. 

Mr. Hoover. There seems to be absolutely no doubt that the House 
committee, the subcommittee, that is, agreed with the Hooper posi- 
tion, and that, as Mr. Willis stated on page 40, the Hooper case seems 
to typify what this bill seems to take care of. 

In those proceedings there is quite a lot of discussion in connec- 
tion with our case, as you know. 

In urging the passage of this bill, the Hooper Co. is not asking 
in any way for retroactive royalties during the war period ending on 
V-J Day, plus 6 months. For this period, it willingly and gladly 
granted the Government a royalty-free license. The Hooper Co.’s po- 
sition is, however, that this license agreement expired on March 2, 
1946, and that its subsequent rights under its patents, were substan- 
tially curtailed by the position taken without justification by the 
attorneys of the office of the Quartermaster General, and their in- 
sistence that the royalty-free license was still in effect. 

Paragraph 3 of the bill provides for five conditions to be met, and, as 
previously stated, I am sure that the House Subcommittee on the Ju- 
diciary at its hearings agreed that the Hooper Co. met all of these 
conditions. 

We are not claiming that because we granted a royalty-free license 
to the Government for the war and 6 months, our patent should be 
extended. This was freely given and no favors are asked. 

We do claim, however, that the Hooper royalty-free license expired 
on March 2, 1946, that is, 6 months after V—J Day and that the Hooper 
Co. was thereafter prevented from the normal use of its patents due 
to the action taken by the Government as heretofore explained. 

Under norma] conditions during this period, the Hooper Co. would 
have been able to license others. That is, in the postwar period, after 
V-J Day. But the Government prevented that and allowed all con- 
tractors to use these patents on a royalty-free basis even though many 
of these contractors did not comply with the terms of the original 
license, which required all such contractors to ask permission from 
the Hooper Co. for the use of their patents. 

In other words, the Government claimed that the Hooper royalty- 
free license extended until after the final treaty with Japan on April 
28, 1952, plus 6 months, which would make it October 28, 1952, and 
even today they are putting restrictive clauses against the Hooper Co. 
in every invitation to bid. 
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That plus my official statement, sir, I believe will explain our posi- 
tion, and we again want to reiterate that we are not asking for any 
back royalties. We do not want to go back on the royalties. All we 
are asking for is an extension of the patent from 6 months after 
V-J Day until the 6 months after the final treaty with Japan, when 
the Government claimed that the license expired. 

But actually, even today, they are frankly claiming that the license 
is in effect because they still continue to put certain restrictive clauses 
in the invitations to bid. 

Senator Dirksen. I would not want to be in a position of pre- 
judging the matter, but frankly, Mr. Hooper, I am inclined to share 
your viewpoint on this. It would look a little arbitrary to me that a 
Government attorney should put that interpretation upon the arrange- 
ment that you had with him. 

I think one would have to take a commonsense approach and realize 
that there must be a reasonable terminal date, for if that was to be 
construed literally, that might go on almost indefinitely. 

Mr. Hooper. That is the way we feel, sir. We feel that we did 
everything we knew how to help the war effort, and we willingly 
gave a royalty-free license, and we not only gave it to the Govern- 
ment but to any contractor that wanted to bid. 

Senator Dirksen. Yes. 

Mr. Hoorer. And we are not asking for anything in that con- 
uection. But we do claim that we gave it for a definite period of 
time. 

Senator Dirxsen. I think you were eminently fair with your Gov- 
ernment, and I think you were eminently patriotic in the thing that 
you did. 

We thank you, sir. 

Mr. Hooper. Thank you, sir. 

Mr. Kireore. I have a question, sir. 

Senator Dmxsen. Yes, indeed. 

Mr. Kurcore. Mr. Hooper, in regard to section 6 of H. R. 2128, we 
note that there is an exception there, but the act says that: 

No patent extended under the provisions of this Act shall serve as a basis for 
any claim by reason of manufacture, use or sale by or for the United States 
during the perior of extension, and the rights of the United States shall remain 
in all respects as if such patent had not been extended. 

Now, the exception which is in the first 4 or 5 lines of section 6, is 
it your understanding that your situation will be covered by that 
exception, to wit, that you would be entitled to royalties from the 
Government during the period of the extension ? 

Mr. Hooper. No, sir. 

Mr. Kizéore. That is what I wanted. 

Mr. Hooper. No. We are not asking for any royalties from the 
Government at all. 

Mr. Kixoore. Yes, sir. 

Mr. Hoover. We are asking for an extension of our patents, to en- 
joy the normal use of our patents in the commerical field. 

{r. Kricore. The commercial and not the Government field ? 

Mr. Hooper. The commercial. And we would be willing to waive 
such royalty on any Government contract. 

Mr. Swanner. Senator, may I ask a question, please, sir? 
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Senator Dirksen. Yes, Mr. Swanner. 

Mr. Swanner. Sir, do you recall during the House hearings that 
this very question came up about whether or not the royalty-free 
license extended from the time of the 6 months’ period or the dura- 
tion plus 6 months, or until the treaty was signed, that there were a 
number of cases similar to the Hooper case that came up, and the 
Government attorney was asked at that time why it was, that surely 
in every case the company meant only to give a royalty-free license 
to the Government for the duration plus 6 monhs, and the callous 
reply was: “Well, they should have got themselves a sharp lawyer.” 

Do you remember that, Mr. Hooper 4 

Mr. Hooper. I think that is very correct. There was one man who 
testified. Mr. Whiting testified—I do not want to quote from memory 
when it is right in here—but as I remember, the answer was exactly 
what you said. He said that he had been in the Navy himself, but 
that he had been in the Navy not afloat, or not at sea, but as an at- 
torney on some of these matters, and that he had negotiated a lot of 
these contracts, and if anybody was sap enough to sign them the way 
they wrote them, that was their dumbness. That was the effect of it. 

Mr. Swanner. Thank you. 

Mr. Hotiasaucu. The entire question, I suppose, in the contro- 
versy with the Defense Department is the interpretation of the words 
in your license, “The period of the war and 6 months thereafter.” 

Mr. Hooper. Yes, sir. 

Mr. Hotiarnaven. That is the center of the controversy, is it? 

Mr. Hooper. Yes, sir. 

Mr. Hottanauen. And I am reading from exhibit 1 to your testi- 
mony on the House side, which is your license. 

Mr. Hoover. Yes, sir. 

You will notice that on page 26 there is quite a discussion by Mr. 
Crumpacker on that subject, and then on page 39, Mr. Brooks thor- 
oughly agreed with the interpretation of Mr. Crumpacker. 

Mr. Hoiiasavenr. No further questions, Senator. 

Senator Dirksen. Do you have any further questions? 

Mr. Kitgore. No further questions. 

Senator Dirksen. Thank you, Mr. Hooper. 

Mr. Hoover. Thank you, sir. 

Mr. Green. Is Mr. Schonitzer here? 

Mr. Scuonirzer. Yes, sir, Mr. Chairman. 

Senator Dirksen. Mr. Schonitzer, are you going to take a great 
deal of time? 

Mr. Scuontrzer. I will be able to present my statement within 8 
minutes, Mr. Chairman. It will not take me longer than 8 minutes 
to present my statement. 

Senator Dirksen. Would you like to have me hold a stopwatch?) 

Mr. ScHonrrzer. I am sure you will be indulgent enough to listen 
to it. 

Senator Dirksen. Yes. Iam hoping that we can conclude. Ifind | 
it necessary to be over on the Senate floor in a little bit. That is the 
only reason, believe me. 

Mr. Scuonrrzer. Thank you. 


Senator Dmxsrn. I meant no offense, nor is it the desire to cut off . 
anybody. 
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STATEMENT OF RUDOLPH I. SCHONITZER, SHAKER HEIGHTS, OHIO 


Mr. Scuonrrzer. Mr. Chairman, gentlemen of the committee, and 
gentlemen of counsel, I have a statement to submit, with your per- 
mission, for the record. 

Senator Dirksen. Now, Mr. Schonitzer, this is a supplemental 
statement, is it not 

Mr. Scronrrzer. Yes, sir. 

Senator Dirksen. From which I gather that you have made an 
earlier statement ? 

Mr. Scuonrrzer. I put it on the record. I was not able to testify. 
The time was cut short. 

Senator Dirksen. Yes. 

Now, suppose we insert thts supp! ementary statement in its en- 
tirety in the record together with the exhibits, namely, exhibit A 
and exhibit B, which we » might perhaps insert. Are those duplicates / 

Mr. Scuonrrzer. No. They are two separate extensions, two dif- 
ferent patents, 

Senator Dirksen. Yes. Very well. I see no reason why those 
should not be inserted. 

Mr. Scuonrrzer. And there are also some other exhibits, Mr. Chair- 
man, 

(The exhibits above referred to are as follows :) 





ExuHisrt A 


Patents owned by Rudolph I. Schonitzer representing automotive equipment on 
which restoration of lost time is sought 


| Date of Normal 








Patent No. Title of patent and inventor patent expiration 
| date 
1,963,475 | Door support: Rudolph I. Schonitzer.............-.-_- June 19, 1934 | June 19, 1951 
2, 024, 885 Vehicle door sunport: Rudol yh I. Schonitzer _- Dee. 17, 1935 Dec. 17, 1952 
2| 024, 886 | Door support: Rudoloh I. Schonitzer_______ ad aoe Do. 
ROM S6r 4). URS er, J Oils a. do Do. 
2, 032, 600 | Vehiele door check: Frank Allison Smith __. Mar. 3, 1936 Mar. 3,1953 
2, 043,976 | Combined door-holding and door-checking device: Rudolph 
[. Schonitzer __- June 9,1936 | June 9, 1953 
2,094, 413 | Door control mechanism: Rudolyh I. Schonitzer __- Sept. 28, 1937 | Sept. 28, 1954 
2,137,197 | Combined door-holding and door-checking device: Rudolph 
I. Schonitzer____- hehe at Jade aie hah l Noy. 15, 1938 | Nov. 15, 1955 
2,156,874 | Door-holding and door-control mechanism: Rudolph I. | 
Schonitzer __- May 2,1939 | May 2, 1956 
2, 166, 970 » | Combined door-cheeking and door-holding device: Rudolph | 
NEE Stes ths ie Kee ee ba chinciertie @ July 25,1939 | July 25, 1956 
2, 176, 641 | Combined dodor-holding and door-checking device: Rudolph } 
| Ewe fod 32. cia aus lak Oct. 17,1939 | Oct. 17, 1956 
2, 184,201 | Door cheek: Rudolph I. Schonitzer____. ; ; Dec. 19, 1939 Dec. 19, 1956 
2, 201, 208 | Door opening device: Rudolnh I. Schonitzer ; May 21,1940 | May 21, 1957 
2, 219, 800 | Door-opening and door-checking device: Edwin L. Allen Oct. 29, 1940 | Oct. 29, 1957 
2.219, 819 | Door-opening device: Rudoloh I. Schonitzer __- Pit _do | Do. 
2,2 9, 820 Door-opening means: Ru toluh I. Schonitzer_......_--- ay yess Do, 
2, 219,821 | Door-opening device: Rudolp} I. Sckonitzer _- ao wae Do. 
2, 219,822 | Door-onening, door-checking, and door-holding device: Ru- _do | Do. 
| dolph I. Schonitzer. ' 
2, 219, 823 | Door-onening means: Rudolph I. Sechonitzer .do , Do. 
2, 219, 824 | Door-opening and door-checking device: Rudolph I. Schon- do ---| Do. 
itzer. | 
2, 219, 825 Door hinge and door-opening means: Rudolnh I. Schonitzer __|.....do...._.._| Do. 
2, 237, 046 | Relgenshl holding device for closures: Adolph H. Breiten- | Apr. 1, 1941 Apr. i, 1958 
wischer. 
2, 291, 412 | Combined door-checking and door-holding device: Rudolph | July 28,1942 | July 28, 1959 


I. Schonitzer. | 

2,343,810 | Combined door-hinging, door-checking, and door-holding | Mar. 7,1944 Mar. 7, 1961 
device: Rudoloh I. Schonitzer. | 
} 


2, 374, 840 Rotary bolt or.door latches: Rudolph I. Schonitzer May 1,1945 | May 1, 1962 
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Exuiit B 


PATENTS Act, 1949. 


In the matter of an application by Rudolph Ignatius Schonitzer for extension 
of the term of Letters Patent No. 525,082. 


Whereas Letters Patent bearing date the 27th day of April 1989, and num- 
bered 528,082, were granted to Rudolph Ignatius Schonitzer for an invention 
entitled “Improvements in and relating to door holding and control mecha- 
nisms” ; 

And whereas on the 4th day of June 1947, Schonitzer Products Company were 
registered as proprietors of the said Letters Patent; 

And whereas on the 29th day of June 1951, the said Rudolph Ignatius Schonit- 
zer Was registered as proprietor of the said Letters Patent; 

And whereas on the 11th day of October 1954 the said Rudolph Ignatius 
Schonitzer, under Section 24 of the Patents Act, 1949, and Rule 71 of the Pat- 
ents Rules, 1949, made application on Patents Form No. 27 for extension of the 
term of the said Letters Patent; 

And whereas the said Application was advertised in the Official Journal 
(Patents) on the 27th day of October 1954, and on the 3rd day of November 
1954; 

And whereas no notice of opposition was left at the Patent Office within two 
months from the date of the first advertisement ; 

And whereas after the expiration of the opposition period the case was 
alecided by me: 

And whereas the said Letters Patent expired by effluxion of time on the 26th 
day of April 1955: 

I hereby order that the term of the said Letters Patent be extended from the 
expiry date thereof, namely, the 26th day of April 1955, for a further term of 
five years. 

Dated this 28th day of July 1955. 

R. G. ATKINSON, 
Superintending Examiner, acting for the Comptroller. 
Patent Office, London. 


PATENTS Act, 1949 


In the matter of an application by Rudolph Ignatius Schonitzer for extension of 
the term of Letters Patent No. 501,613 


Whereas Letters Patent bearing date the 27th day of September 1937, and 
numbered 501,613, were granted to Rudolph Ignatius Schonitzer for an invention 
entitled “Improvements relating to door control mechanism” ; 

And whereas on the 4th day of June 1947 Schonitzer Products Company were 
registered as proprietors of thé said Letters Patent ; 

And whereas on the 29th day of June 1951 the said Rudolph Ignatius Schonitzer 
was registered as proprietor of the said Letters Patent ; 

And whereas on the 25th day of March 1953, the said Rudolph Ignatius Scho- 
nitzer, under Section 24 of the Patents Act, 1949, and Rule 71 of the Patents 
Rules, 1949, made application on Patents Form No. 27 for extension of the term 
of the said Letters Patent; 

And whereas the said Application was advertised in the Official Journal (Pat- 
ents) on the 15th day of April 1953, and on the 22nd day of April 1953 ; 

And whereas no notice of opposition was left at the Patent Office within two 
months from the date of the first advertisement ; 

And whereas after the expiration of the opposition period the case was decided 
by me; 

And whereas the said Letters Patent expired by effluxion of time on the 26th 
day of September 1953: 

I hereby order that the term of the said Letters Patent be extended from the 
expiry date thereof, namely, the 26th day of September 1953, for a further term 
of three years. 

Tyrated this 14th day of December 1953. 
R. G. ATKINSON, 
Superintending E.raminer, Acting for the Comptroller. 
Patent Office, London. 
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Exursit C 


Patents representing war materiel on which Rudolph I. Schonitzer gave the 
Government a completely royalty-free license 


Title of patent and inventor | Date of 
; patent 


Extracting and protecting device for cartridges or shells: Edwin L. Allen and 
Harold B. Muster _ 
o> for endless tracks: Edwin L. Allen and Harold B. Muster Sept. 28, 1943 
saa otal i Do. 
Connecting and guiding means for endless tracks and the like: Rudolph I. 
Sepenion, Edwin L. Allen, and Harold B. Muster. ___- Do. 
; do_- Me Se abe | Do. 
Guide for endless tracks: Edwin L. Allen and Harold B. Muster Do 
Connecting and guiding means for endless tracks and the like: Rudolph I. 
Schonitzer, Edwin L. Allen, and Harold B. Muster Do. 
Crogaper structure for endless tracks: Edwin L. Allen and Harold B. Muster Oct. 12,1948 
tele et ; | Do. 
an aie Do. 
Tread block core for endless tracks and the like: Otto V. Puzik Do. 
Tread block core for endless tracks and the like: Rudolph I. Schonitzer, 
Edwin L. Allen, and Harold B. Muster -__-- oe : 
Tread block core for endless tracks and the like: Edwin L. Allen and Harold 
B. Muster-.-----_- 
Connection box for electrical terminals: Rudolph I, Schonitzer, Edwin L, | 
Allen, and Harold B, Muster--------- ..-| Sept, 26, 1944 
2, do | "Do. 
1 2,371, 015 | Tread block core for endless tracks and the like: Edwin L. Allen and Harold 
B, Muster... ...-.--- ..-| Mar. 6, 1945 
! 2,371,071 | Tread block core for endless tracks and the like: Rudolph I. Schonitzer_____- Do. 
' 2,383,518 | Connection box for electrical terminals: Rudolph I. Cho Edwin L. 
Allen, and Harold B. Muster -- . 
! 2,383, 621 is 


June 29, 1943 


Do. 


Nov. 30, 1943 


Aug. 28, 1945 
Do. 


| At the time of reteateen 2 this was an application for United States patent. 


ExuHisit D 


Wark DEPARTMENT, 
CLEVELAND ORDNANCE DISTRICT, 
Cleveland, Ohio, July 28, 1944. 
(Attention of Rudolph I. Schonitzer.) 
Re patent license. 
SCHONITZER ENGINEERING Co., 
Cleveland, Ohio. 

GENTLEMEN : We wish totake this occasion to express our appreciation orf your 
cooperation with the Government and this office in furtherance of the war effort. 
Specifically, we appreciate the royalty-free, patent license, dated July 21, 1944, 
which you have granted the Government under all patents and patent applica- 
tions, which you own, relating to ordnance items. 

We look forward to continued, mutually beneficial relations between your 
company and this office. 

Attached is the copy of the identification data provided this office upon the 
licensed patent rights. 

Very sincerely, 
EK. A. LYNN, 
Colonel, Ordnance Department, 
District Chief. 
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makes it known 


R.G. pee 
HAS RENDERED DISTINGUISHED SERVICE TO HIS COUNTRY IN THE 
STRUGGLE TO MAINTAIN THE FREEDOM OF ALL PEOPLE. BY THE 
EXERCISE OF HIS INITIATIVE AND INGENUITY HE HAS MADE A 
MARKED CONTRIBUTION TO THE VITAL WAR PRODUCTION PRO- 
GRAM TO CONSERVE ITICAL MATERIAL AND MACHINES 


O—-_ 


1. HM CAMPBELL, oR Major, GENERAL. CHIFF OF ORDN. 


Senator Dirksen. Now, Mr. Schonitzer, why don’t you just high- 
light this and give us the essence ? 

“Mr. Scnontrzer. Yes; I will try 

My name is Rudolph I. ation, I am a resident of Shaker 
Heights, Ohio, and I am the owner of Schonitzer Engineering Co. of 
Cleveland, Ohio, an individual proprietorship primarily engaged in re- 
search and development work. 

This is my supplementary statement in support of H. R. 2128. 

I came to Washington to attend the hearings of this committee on 
May 4, 1956, and I am one of the parties from whom the chairman 
wants to hear because I have been hurt by the very things which H. R. 
2128 seeks to correct. 

I am an independent inventor and patent owner, and I am a regis- 
tered professional engineer—Ohio Registry No. 8666. I hold mem- 
berships in the Society of Automotive Engineer s, American Society of 
Mechanical Engineers, Cleveland Society of Professional Engineers, 
National Society of Professional Engineers, and I am a life member 
of the American Ordnance Association. 

My livelihood is derived from research work and the development of 
inventions, and, in this, I have had many years of experience and de- 
veloped a great number of patents, many of which have been and still 
are in public use. 

I am attaching a list of 25 patents, under exhibit A, on which I ex- 

ect to make application for restoration of lost time in the event this 

bill becomes law. These 25 patents represent only a portion of the 
many inventions which either I, personally, or members of our organ- 
ization developed. 
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However, there are two patents in this list which 1 acquired from 
inventors outside of our own organization. All of these patents are 
vital to me and to the existence of our organization which functions 
under the name of Schonitzer Engineering Co. 

Under the patent statutes, we agreed to disclose our inventions to 
the public, and the Government, in turn, agreed to Jet us enjoy a 
period of 17 years during which we believed we could actively make 
our patents productive. 

Seventeen years is a very short term when we consider that it takes 
years and years and a considerable expenditure of money before any 
invention enters into commercial practice or, say, public use. And 
when the Government issued stop orders during World War II and, 
then, in the Korean conflict curtailed to a substantial extent the pro- 
duction of certain items, this period of 17 years was in effect very 
materially reduced. 

We fulfilled our part by disclosing to the public our inventions, 
and the Government—I admit quite unintentionally or certainly not 
with any desire to harm the inventor or patent owner—did not fulfill 
its part of the bargain. 

Ironically, the British Government granted me, an American citi- 
zen, an extension on two British patents. The British Government, 
as well as the governments of many other foreign countries, had recog- 
nized the equities inherent in the pleas of patent owners who have been 
deprived of patent rights by government action in wartime, and I, 
like many other American inventors and patent owners—usually the 
indepandent ones who have not yet been regimented into the service 
of big corporations—find it difficult to understand why the Govern- 
ment of our country has not yet recognized this justice 

Senator Dirksen. Mr. Schonitzer, what is the principle they fol- 
lowed in the extension of your British patents ¢ 

Mr. Scuonirzer. We had to state the time lost and the extent of 
our injuries and damage, and then they opened up the case for public 
opposition, if any. That happened in my case. In my case, there was 
none, and I do not know of any other case where there was. 

And very soon thereafter, we had a certain period which had to 
elapse and they issued the extensions for me. I have not the exact 
figures, but I heard somewhere that of all the British patents there 
were only something like 3 or 314 percent of the cases where they were 
qualified to ask for an extension, where they did ask for an extension. 

Senator Dirksen. Yes. Proceed. 

Mr. Scuonirzer. We find it difficult to understand why the Gov- 
ernment of our country has not yet recognized this justice when it 
does not cost the Treasury any money to do so and when, certainly, 
encouragement to the independent inventors of this great Nation 
would unquestionably benefit the public. 

I am attaching, under exhibit B, photostatic copies of the two 
extensions of British patents that I received from Great Britain. 
After all, I never worked for the British Government. I have, though. 
labored long and tirelessly for this country, our United States, in 
proof'of which I attach, as exhibit E, Army Ordnance Citation No. 40. 

Under exhibit C, which I am also attaching, I am listing 19 United 
States patents which represent inventions pertaining to war materiel 

82110—56——10 
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for military use, on which I had given the United States Government 
an entirely royalty-free license in World War II. 

I am also submitting to you, under “Exhibit D,” photostatic copy 
of letter from the Army Ordnance Department, acknowledging this 
royalty-free license. 

The development-of these patents cost me a very substantial amount 
of money, which was derived from personal savings. It is very un- 
fortunate for me and our 01 ‘ganization that the patents on which we 
now depend for a livelihood cover automotive equipment and are not 
the same patents us the ones under which I gave our Government 
the royalty-free licenses. All I am asking for now is to have the lost 
time restored so that others will not be me to reap where they have 
not sown. 

I am particularly thinking of the very large corporations which 
do not need patent protection. They are doing all right without it; 
they also did pretty well during the war. Certain of these very 
large corporations are now forcing the patent owner to give them a 
royalty- free license in consideration of getting a certain percentage 
of their business and, often, for getting just one single purchase 
order. 

What can the small fellow do? Nothing but sign on the dotted 
line or close shop. This more nearly exemplifies the operation of evil 
monopoly than free enterprise. 

It is my belief that most of the independent inventors, patent 
owners, and smaller manufacturers are not even aware of this pending 
legislation. Otherwise, you would see many people here. Dossibly 
others could not even afford the cost of coming to Washington to 
appear in their own behalf. Please bear in mind that the independent 
American inventors are not organized at all, and, of course, cannot 
act as efficiently as big business. 

Those in opposition to this legislation advance certain reasons why 
it should not be passed. The House of Representatives considered 
all of these reasons very thoroughly before it passed H. R. 2128. 

By reason of wartime restrictions, the statutory 17-year period 
was in effect shortened and the character of the original contract 
between the Government and the inventor was in effect revised by 
one of the parties, after the other party, the inventor, had already 
completed all performance on his part; and, so, society has arbitrarily 
taken away the right of exclusion from the inventor and put it into 
its own hands. 

All that I want from society is the right of myself excluding others 
for the promised 17 years. Great Britain understood what I am 
talking oie and here are my extensions, the original extensions from 
that Government. 

Already many patents have expired since September 2, 1945, and 
July 26, 1953, respectively. The owners of such expired patents will 
suffer additional inequities if the expired patents are not properly 
considered in reframing the necessary legislation for restoration. 

To equally and equitably treat such expired patents, it is only neces- 
sary to provide in the proposed legislation that the patents which are 
to be restored for the reasons mentioned are to be extended, continued, 
renewed, and reinstated for a term corresponding to the time lost as it 
occurred in each case, the term to run from the date of the grant of the 
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extension, continuation, renewal, and reinstatement or the date of 
expiration of the respective patent, whichever is later. Action on 
the part of Congress to such effect will treat the expired patents 
equally with oe patents. 

Respectfully submitted. 

Senator Dirksen. Thank you, sir. 

Mr. Hotxiasaven. One question. 

On page 4, Mr. Schonitzer, when you stated that certain of these 
very large corporations are now forcing the patent owner to give 
them the royalty-free license, were you or are you referring to “the 
automobile manufacturers ? 

Mr. Scnonrrzer. I was referring primarily to the automobile manu- 
facturers. 

Mr. Hotiasaver. Has your experience been the same or similar 
that Mr. Barry testified to? 

Mr. Scuonirzer. Mr. Hollabaugh, I have been requested to give 
royalty-free licenses, and in my case I stood my ground, even though 
at times it was bitter and it was tough. But I have not given any 
royalty-free license to anyone, no matter what happens. 

That is not the case of most other fellow s, because the average fellow 
is stampeded. He becomes almost hysterical about it. He cannot 
help himself. He is in the corner—‘ You sell it to us royalty-free or 
else we won't use your stuff.” 

Now, I would like to amplify just one point on this. That is, in 
one single case, in my experience and my practice, I had a licensee, 
and a large corporation asked my licensee for a roy ane free license, 
and the licensee discussed it with me, and a royalty-free license was 
iven on just one particular model. This particular model was pro- 
duced in very small quantities, 

Now, for this licensee of mine to give that royalty-free license, it 
had to be done with my acquiescence, and I have given the licensee 
that acquiescence and the reason I have given it is because it broke 
the ice. It gave me a chance to get into the field for the push-button- 
operated door latch, which I originated. 

Now, I do know from my own experience and from the experience 
of many People that I know that this requirement, putting it very 
mildly, is almost a must if you want to do business with them, because 
there are only three big ones. I have never had any experience like 
this with the smaller ones, with the independent ones. 

I remember the time—I have been in the automotive industry since 
the buggy days, even at the time when we had 300 people making auto- 
mobiles. At that time such a thing was unknown. This only came 
up when the industry was concentr: ated in a few hands and they had 
such tremendous power, concentrated power, that the average fellow 
like myself was almost helpless. 

Now, in my particular case, I repeat again, I resisted that thing. I 
made up my mind that if I am going to be deprived of a livelihood, or 
if I must go broke, I might as well do it this w ay than do it by a 
slow strangling process. 

Mr. Hottasaven. That is all, sir. 

Senator Dirksen. Thank you, Mr. Schonitzer. 

Mr. Scuonrrzer. Thank you, Mr. Chairman and gentlemen. 
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Senator Dirksen. Mr. Harris, would ou like to take a minute to 
submit a statement from Admiral Sheeley of the Navy Department, 
or would you care to discuss this at length ¢ 

Mr. Harris. I have just a very few brief remarks I would like to 
make on section 6. 

Senator Dirksen. Yes. The committee is fully aware of this, I 
am sure. We have discussed it before. 

Mr. Harris. The statement, of course, states the Department of 
Defense’s position. 

Senator Dirksen. That is right. 

Mr. Harris. And I see no point in saying anything about that. 

Senator Dirksen. Then why not file this statement with respect to 
the recommended amendment that the Navy Deparment has made? 

Then, do you want to make an additional statement ¢ 

Mr. Harris. I would like to comment on two things that have been 
said here, if I may. 

Senator Dirksen. Fine, if we can hold that to brief compass. 

Mr. Harris. Thank you, sir. 

(The letter of Admiral Sheeley referred to is as follows :) 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington, D. C., May 2, 1956. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Mr. CHAIRMAN : The Department of the Navy, on behalf of the Depart- 
ment of Defense, desires to comment on H. R. 2128, a bill to authorize the exten- 
sion of patents covering inventions whose practice was prevented or curtailed 
during certain emergency periods by service of the patent owner in the Armed 
Forces or by production controls, which was passed on March 7, 1956, by the 
House of Representatives. 

The purpose of this measure is to authorize the extension of the terms of 
certain patents the normal use or development of which was prevented or sub- 
stantially curtailed during certain emergency periods by service of the owner 
in the Armed Forces, by Government production controls or by licenses granted 
for the benefit of the United States either royalty-free or for a nominal royalty. 
Where the patent is to be extended because of service in the Armed Forces, the 
term of extension of the patent would equal twice the length of the active service. 
In the case of interfering production controls the term of extension would equal 
the time during the emergency period that the practice of the invention was inter- 
fered with. In the case of a license granted for the benefit of the United States 
the term of extension would equal the period during which the initial license 
was in effect after September 1, 1939, on a royalty-free basis or for a nominal 
royalty. The bill also provides that applications for extension shall be filed 
within 1 year from the effective date of the act or within 1 year from the date of 
the applicant’s honorable discharge from service if his application is based on 
such service. 

The Department of Defense is opposed to that portion of section 6 of the bill 
which provides an exception from its general prohibition against the use of 
patent extensions under the bill as a basis of claims against the United States. 
Such a provision could impose substantial additional liabilities on the United 
States and increase the cost of national defense. 

It is recommended that section 6 be revised to read as follows: 

“No patent extended under the provisions of this Act shall serve as a basis for 
any claim by reason of manufacture, use or sale by or for the United States dur- 
ing the period of extension, and the rights of the United States shall remain 
in all respects as if such patent has not been extended.” 

Subject to the foregoing remarks, the Department of the Navy, on behalf of 
the Department of Defense, interposes no objection to the enactment of H. R. 2128. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 
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The Bureau of the Budget has advised that, while it has no objection to the 
submission of this report, the Bureau of the Budget is opposed in principle to 
using exceptions to the patent system as a method of bestowing benefits on 
selected individuals or corporations. The Bureau of the Budget points out the 
following: 

Benefits under this bill would have little, if any, relation to the injury sustained 
by the patentee; persons reasonably relying on the terms of a patent might be 
damaged; administration of the exceptions would present difficulties and may 
require increased funds for the Patent Office; and extension of patents whose 
practice was curtailed by production controls would so widen the area of excep- 
tions as to serve as an important precedent for additional exceptions in the 
future. A great many people were unable to fully exploit their profession or 
property as a result of production controls. Enactment of this bill would 
bestow benefits on a very small group of them even though there seems to be no 
convincing evidence that this group has a specially meritorious claim. 

Sincerely yours, 
W. H. SHEELEY, 
Rear Admiral, USN, Acting Judge Advocate General of the Navy 
(For the Secretary of the Navy). 


STATEMENT OF RAY M. HARRIS, PATENT ADVISER, OFFICE OF THE 
ASSISTANT SECRETARY OF DEFENSE, SUPPLY AND LOGISTICS 


Mr. Harris. I am Ray M. Harris, patent adviser, Office of the As- 
sistant Secretary of Defense for Supply and Logistics. 

The statement which the chairman referred to from the Depart- 
ment of Defense, or from the Navy Department on behalf of the 
Department of Defense, says that we take no position on this bill 
except with respect to section 6, which we would like to have amended 
to strike out that part of it which is an exception, so that all that 
would remain is the latter part of section 6: 

No patent extended under the provisions of this act shall serve as a basis for 
any claim by reason of manufacture, use, or sale by or for the United States 
during the period of extension, and the rights of the United States shall remain 
in ‘all respects as if such patent has not been extended. 

We feel that the part before what I have just read is, at the best, 
ambiguous. We do not know what it means, but it says it is an excep- 
tion; so therefore, some patents that are extended must have an effect 
against the United States. 

[ was very glad to hear from Mr. Hooper that he does not expect 
to collect any royalties from the Government during the extended 
term, that he does not interpret it to have that effect. But then, what 
effect does it have? And until there is some effect shown, I think it 
ought to be omitted. 

The reason for the position of the Department of Defense that these 
extended patents should not have any effect against the United States 
is that it is customary, I believe, in various legislation, when extra 
favors have been granted, if you call them that, to include a saving 
provision so that such extraordinary provisions are not applicable 
against the Government. 

For instance, in the patent laws themselves, there is the example of 
the Boykin Act (Public Law 690, 79th Cong., approved August 8, 
1946 ; 60 Stat. 940), with which the patent people are familiar, which 
has such an extension in it. It extended patents, but not against the 
United States. 

.There is the law extending patents of world war veterans (Public 
Law 598, 81st Cong., approved June 30, 1950; 64 Stat. 316), which 
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had such a provision in it. And there have been various laws and : 
authorizing the Alien Property Custodian to return property of for- , 


eigners which had such exceptions. 

So I believe it is a customary provision. 

I wanted also to remark about Mr. Hooper’s situation concerning 4 
licenses that were taken for the duration of the war plus 6 months. 
I want to defend the Department of Defense attorneys, who were 
maligned here this morning. 

Senator Dirksen. Oh, they were not maligned, Mr. Harris. As a 
matter of fact, the chairman thought it was a rather unusual proceed- 
ing to run that on to 1952. 

Mr. Harris. Well, it was said that Department of Defense attorneys 
said that the person granting the license should have had a sharp 
attorney. 

Senator Dirksen. Oh, probably that remark was made while I was 
at the telephone. 

Mr. Harris. Actually, I think there was no foresight when these 
lecenses were entered into by either side of what was involved. They 
did not have an understanding of it. We were ina war. The license : 
was needed until, “When the war is over.” So we wrote, “During 
the duration of the war and 6 months.” 

I think it was a sort of mutual mistake, if you regard it that way. 
We did not know exactly what we were saying, and neither did the 
person who accepted such a license or gave it to us. 

Then after it was written, we find ourselves with the legal situation 
that the war lasts until there is a treaty. The First World War did 
not end until about 1921, or was it 1923. So therefore, in accordance 
with the law of the construction of written instruments, a contract 
must be construed by what it says, and not what it was meant to say. 
That is especially true in the case of Government instruments, because 
the Government does not have the right of reformation of a Govern- 
ment instrument. 

The Court of Claims does not have the equitable jurisdiction in 
that respect. 

So therefore, we were stuck with that provision after we had made 
it innocently enough. So I do not think it was any matter of 
sharpness. 

It is true, of course, that if either one of us, not only the licensor’s 
attorney had been sharper, but if we had been sharper, we would not 
have said that. 

So therefore, we did support, and there was legislation enacted in 
1950 (Public Law 694, 81st Cong., approved August 16, 1950; 64 Stat. 
448), which provided that such licenses could be canceled where they 
had been drawn for inequitable terms. I think Mr. Hooper should 
have taken advantage of that legislation, but he did not do so. 

So I just want to point that out, that there was recognition of that 
injustice, and legislative provision was made to correct it. 

Senator Dirksen. Were you identified with the contract with the 
Hooper Co. ? 

Mr. Harris. No,sir. Ihave had some experience with Mr. Hooper’s 
claims during the last few years, beginning in 1953, but I was not 
involved in the contracts at the time. 

Senator Dirksen. Now, this may be an entirely unfair question, 
Mr. Harris, and you do not have to answer it if you do not want to. 
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But suppose as a good patent lawyer you had sat in on this matter 
in the first instance and the Hooper Co. in all good faith says, “Cer- 
tainly we will give to our Government a license, royalty-free, for the 
duration of the war and 6 months thereafter. 

Now, what in your judgment would be a fair, equitable interpreta- 
tion of such a proposal ¢ 

Mr. Harnris. I think the shooting war. I do not think V—J Day, 
September 2, because we had an official determination of when hostil- 
ities ceased. President Truman, I think, signed it on about December 
31, 1945, or 1946. After all, hostilities do not necessarily cease on 
V-J Day. You still have quite a few skirmishes and reactions over 
the country. 

So I think it should have some official determination, and I think 
it should go back to the date that President Truman said that hos- 
tilities ceased. 

Senator Dirksen. But the average citizen, dealing with a very per- 
plexing government of imponderable proportions, could fair ly assume 
that that meant when the shooting stopped plus 6 months. 

Mr. Harris. Yes, and I agree with that. So, it is a matter of de- 
termining, When did the shooting stop? What is that date? 

Senator Dirksen. Do you agree that the shooting stopped actually 
when Japan came to terms? 

Mr. Harris. I would rather take the official date of that determina- 
tion of when the shooting stopped. 

Senator Dirksen. But, of course, the official determination is al- 
ways contingent upon all the statutes that fall when that declaration 
is made, and having labored on the First and Second War Powers 
Acts for a long period of time, I know that those were urgent con- 
siderations that were involved in the matter. So it was put off and 
put off and even extended by act of Congress largely because here were 
statutes that were involved which you could not very well permit 
to fall because of their economic impact not only on this country, but 
on the world. 

Mr. Harris. Yes, sir. 

Senator Dirksen. I cannot imagine that that was in the mind of 
the citizen who in good faith came ‘to the United States Government, 
and who had a right to assume, I think, that he wanted to help so 
long as a condition of jeopardy existed, and that jeopardy existed 
until the enemy came to terms. 

Mr. Harris. I could accept V—J Day as the date. I would prefer 
the official date, but I would not find any quarrel with that as a 
determination of the time the shooting stopped. 

Senator Dirksen. So if they were weaponed with a good attorney, 
if you had only put in the word “shooting” in front of “duration,” 
that would have settled the thing. 

Mr. Harris. Yes, sir. 

Senator Dirksen. So in a way, Mr. Hooper was not too far afield 
in that matter, was he? 

Mr. Harris. Oh, no. I said I agreed with that. I agreed that it 
was not our intention, I am sure, when we entered into that license, 
to run it until 1952. But I also said that there was legislation enacted 
which he could have taken advantage of and which he did not, to 
remedy the situation. 

Senator Dir«sen. Is that all? 
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Mr. Harris. I think that is all. I have a lot of other comments, but 
our time is limited, and I think that covers the main parts of the De- 
partment of Defense’s presentation. 


Senator Dirksen. ‘Do you want to submit any further information 
for the record, Mr. Harris? 


Mr. Harris. I would appreciate it, if I might, not as a Department 
of Defense witness. But as a patent attorney, I have a few ideas that 


I would like to submit in a statement about the matter of encouraging 
invention. 


Senator Dirksen. We would be glad to have it. 

Mr. Harris. Thank you, Senator. 

Senator Dixsen. And I think it would be extremely useful, par- 
ticularly from where you sit, because the Defense Establishment cer- 
tainly was deeply interested in the submissions that were made to the 
National Inventors Council and in the stimulation of devices and 
processes that might hasten the end of the conflict. So I am sure your 
statement will be extremely useful. 

Mr. Harris. Thank you, sir. 

(The following letter and statements were subsequently received and 
ordered printed at this point in the record :) 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C., June 28, 1956. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate. 


DEAR Mr. CHAIRMAN: When a representative of the Department of Defense 
recently appeared before your Patents Subcommittee and presented testimony 
on the bills, H. R. 2128 and H. R. 2383, it was understood that he would submit a 
supplementary statement of testimony which time did not permit him to give 
during that appearance. Accordingly, there are enclosed copies of two supple- 
mentary statements of Mr. Ray M. Harris, patent adviser, Office of the Assistant 
Secretary of Defense (Supply and Logistics), one on each of the bills. 

Sincerely yours, 
RIcBARD A. BUDDEKE, 
Director, Legislative Programs. 


SUPPLEMENTARY STATEMENT OF Ray M. Harris, PATENT ADVISER, OFFICE OF 
ASSISTANT SECRETARY OF DEFENSE (SUPPLY AND LOGISTICS) 


In my oral testimony, I stated that the Department of Defense objected to the 
exception contained in the first seven lines of section 6, on the ground that it was 
customary when granting special legislative relief from the provisions of basic 
laws, to exempt the Government from the application of such legislation and 
cited three examples. I also stated, because time was short, that I would like 
to submit a letter containing my comments concerning encouragement of 
invention. 

I noticed a great many statements during the testimony of previous witnesses 
that H. R. 2128, if enacted, would encourage invention. As a patent attorney 
of the Department of Defense, I am strong for invention, and I can say that 
the Department of Defense is in favor of encouraging invention. It has been 
supporting H. R. 2383 which has also been passed by the House and is pending 
before the Patent Subcommittee of the Senate Judiciary Committee. H. R. 2383 
is a bill to authorize the National Inventors Council to make awards for inventive 
contributions relating to the national defense. I welcome the support for H. R. 
2383 of all those people who have testified here that they want legislation to 
encourage invention. 

Speaking in my own capacity, and not as a representative of the Department 
of Defense, I fail to see how enactment of H. R. 2128 would encourage invention 
unless it can be considered as assuring the enactment of future legislation to 
take care of future situations of the kind for which H, R. 2128 would provide 
relief. In order to encourage invention, the incentive should be present before 
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the invention is made. Any incentive provided by H. R. 2128 is long after the 
invention has been made, and as was frequently testified to, in many cases the 
17-year,term of the patent is about to expire. 

It was also stated at the hearings that H. R. 2128 does not require the payment 
of any money to anyone, but is only a bill to restore time to the individuals who 
would benefit by the bill. I respectfully submit that I am sure the individuals 
are not interested in time but are interested in obtaining money, and expect to 
use that time to obtain money. Without taking any position on the merits of 
the bill, I feel that the record should be kept straight in this respect. 

It was stated during the debate on this bill on the floor of the House of 
Representatives on: March 7, 1956 (40 Congressional Record 3628) that “the 
bill actually costs the Government of the United States no money.” As far as 
the exception in the first seven lines of section 6 is concerned, the bill will cost 
the Government money if the first seven lines in section 6 have any effect at all. 
If they have no effect, and it is not intended that it should cost the Government 
any money, they should be deleted. 

Senator Dirksen. Thank you very much. 

Mr. MacC utcheon ¢ 

Mr. MacCurcuron. Yes, sir. Iam right here. 

Senator Dirksen. You are not going to read all that, Mr. Mac- 

> > 
Cutcheon ? 

Mr. MacCutrcnron. No; I am not going to read all this, but I did 
not know what questions might come up. And with your permission, 
I would like to hand in a statement of six pages. I will not read it. 

Senator Dirksen. Fine. 


STATEMENT OF RICHARD H. MacCUTCHEON, ATTORNEY AT LAW, 
CLEVELAND, OHIO 


Mr. MacCurcneon. I would like to say that paragraph 1 starts out 
telling my name. 

Senator Dirksen. First, Mr. MacCutcheon, we ought to qualify a 
little for the record your background. 

Mr. MacCurcHeon. Yes, sir. I should be well aware of that. 

My name is Richard H. MacCutcheon. I am from Cleveland, Ohio. 
I am an engineer, an attorney, and a patent attorney, and, as I started 
to say, the first paragraph tells that, and then lists the organizations 
] belong to, and I particularly want to get in the American Patent 
Law. Association, because, unlike Mr. Whiting, I am appearing in 
favor of passage of the bill. 

Senator Dirksen. Could I ask you at this point- 

Mr. MacCurcHeron. Yes, sir. 

Senator Dirksen (continuing). Because the question was raised 
here this morning, and I have encountered it so many times over 22 or 
23 years of service in both branches of Congress, that quite often 
statements were made that assume to reflect the official position of an 
organization which is far flung and may have literally thousands of 
members all over the country. 

Mr. MacCurcueon. I am here to talk about my personal experience 
with the organization, Mr. Chairman, and say that I was not polled. I 
was not asked by the American Patent Law Association, as one of its 
members; I was not asked how I felt about this bill. And T think that 
would answer Mr. Barnes’ question. 

Senator Dirksen. Yes. 

Sometimes an organization will delegate to an executive committee, 
as an example, the authority to speak at the Federal level on national 


policy. 
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Mr. MacCutrcueon. That is quite true. 

Senator Dirksen. And so you may have an executive committee of 
a half dozen or a dozen people who are quite well within their rights in 
speaking on that subject, but that may not necessarily reflect the view- 
point of the members or even a majority of the members of the organi: 
zation, because they can be well unaware of exactly what is taking 
place. 

Mr. MacCurcueon. That is true. 

Senator Dirxsen. So I think the record ought to show that fact 
clearly. 

Mr. MacCutcueon. That is true. 

I just wanted to state that Mr. Whiting did not represent 2,000 pat- 
ent attorneys. And I wish he were here, because I do not want to 
attack anybody’s position in his absence. 

Senator Dirksen. But you have not been polled ? 

Mr. MacCurcueon. I have not been polled by that organization or 
any other organization. I do not know whether the American Bar 
Association patent section has taken any position on this or not. But 
if they do, I will again say that I am a member of the American Bar 
Association, and I have not been polled. 

I am a member of the’Cleveland Patent Law Association, and they 
have had no poll, and they have not taken any position so far as I 
know. But if they do take one, I will not hear about it, you see, unless 
they put it in their publication. 

Senator Dirksen. Yes. 

Mr. MacCurcueon. I also would like to say, I never met Mr. Barnes 
before the May 4 hearing, but I am in entire concurrence with the 
thought that he expressed, that these national organizations are con- 
trolled by those of their members who have the money and time to 
travel, and it just seems like it is not diabolical or anything of that 
sort, but it just works out that it happens to be the members in the 
local associations that have the biggest clients, or employers in some 
cases. 

With that, I would like to talk a little bit about the views that these 
people of the organizations have taken when they say, for example, 
that the wartime controls in question were not controls especially di- 
rected toward patent owners. 

Well, of course, we agree, all of us, 100 percent with that. But 
then they go on and say that there were controls on production and 
inaterials, which we will also agree with, and they say, “which affected 
patent owners no differently from other enterprises not involving 
patents.” 

Then we completely disagree, because the patent owners, as has been 
pointed out before today, were the only classes of people who had half- 
executed contracts with the Government. That is the way the lawyers 
would put it. The entire consideration flowed from one side, and the 
other side was just getting under way to fulfill its part of the bargain. 
And its part of the bargain was, I think, in effect, to give this man 
control over the use of his invention for 17 years. And it seems to 
me that that control is taken away as soon as the Government takes it 
in its own hands by stop orders on that class of work. 

Senator Dirksen. Mr. MacCutcheon, in case of a private claim 
similar to this, where a contract was executed or it can assumed it 


was executed in good faith, and it has been executed up to a point and 
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then its execution stops, the remedy normally would be to go into 
court on an equity proceeding and ask for an order for the continuing 
execution of the contract ? 

Mr. MacCurcuron. That is correct. 

But I think that the patent attorneys and all attorneys, maybe, 
would agree 100 percent that that would not do you much good in 
this sort of case. 

Senator Dirksen. That is the point I make. 

Mr. MacCurcueon. Because it is up to Congress to say what the 
pubes term is, and they have said it is 17 years, and if you want it to 
xe anything else, you have to go to Congress for your remedy, and 
not the courts. 

Senator Dirxsen. There is no remedy at the bar where a person 
holding what might be well called a semiexecuted contract with his 
government can go into court and compel execution. He is in no posi- 
tion to go into court and compel execution. 

Mr. MacCurcueon. In the ordinary contract case, I think he could, 
yes. 

Senator Dirksen. Yes. But I am speaking about where the Gov- 
ernment would be defended in a case. 

Mr. MacCurcnron. You can go into the Court of Claims. <A 
shipping company did the other day and came out with $9 million, I 
read in the paper. 

Senator Dirksen. But here they are only asking for time. 

Mr. MacCurcueon. Here they are only asking for time. That is 
quite correct. 

To sum up, it seems to me that this right to exclude others is cer- 
tainly taken away when the Government takes it into its own hands 
to exclude. And we all agree that the Government certainly had the 
right, and we all had the desire for them to take that right to exclude 
others, but once they do, it seems to me that there is an inequity and it 
cannot be corrected in court. 

Another thing that the opponents say is that to the extent that such 
curtailment shortened the period that a patentee might enjoy and 
profit from his monopoly, some people have even gone so far as to say 
that the Government helped the patentee. He did not have to go 
to court and sue for infringement because the Government stop orders 
themselves were amounting to the same thing. 

They go on and say that the loss was no different in kind or degree 
from countless other similar losses suffered by nonpatent owners. 

Well, I would like to point out, No. 1, in any other case besides 
patent owners, whenever it involved anything approaching breach 
of contract, then they have the remedy in the Court of Claims, but the 
patent owner clearly does not have that, because the contract is for 
17 years, and even a court of equity would say, “You had 17 years.” 

I sometimes think that it is unfortunate that we keep talking about 
patent extension, because all these people we have heard from today 
are not really asking for an extension of their original right. They 
are asking for its restoration. 

Senator Dirksen. Yes. I think you are correct. 

Mr. MacCurcueon. I think, to be only fair with this committee, 
T have to say that I represent somebody. In fact, I have about 20 
clients back in Cleveland. I am probably lucky. I have polled 
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them, and I cannot find that any of them are opposed to patent 
legislation, and several of, them are in favor of it to the extent that 
they are here today. 

The individual situations are so much easier to comprehend that I 
would like to talk just a little about Mr. Schonitzer’s situation. You 
have already heard from him. I represent him. Any other people 
I represent, I picked up since May 4 and they were already friends, 
and one was an ex-client, in answer to the chairman’s request to hear 
from people that have been hurt. 

Now, in Mr. Schonitzer’s case, he has a full proprietorship. He did 
not say that. It might be of interest to the lawyers. There is no 
corporation involved. And still, it is not an individual; it is an 
organization. He has high-priced engineers and a secretary—I guess 
all secretaries are high priced these days—an accountant, his develop- 
ment shop workers, and he is not here just pleading for himself, but 
he is pleading for those people, and I would like to point out ‘that 
probably all of our 162 million people depend on these private enter- 
prise people like Mr. Schonitzer to employ people like that to give 
us ideas which advance our standard of living and help us out in time 
of war, because it is a standby facility, you see. 

The more inventions you can have, the better off you are going to 
be in any war, of course. 

These developments Mr. Schonitzer has told us are in the automo- 
tive field. Anybody acquainted with that field can tell you what a 
difficult job it is to break in, not with a product, but with an idea as to 
how a product should be. But Mr. Schonitzer has repeatedly done 
just that, and the only income that he has, or at least 90 percent of 
his income—there is a very small amount of engineering services 
business that comes in—the great major portion of his income must 
come from this patent right or royalty income, this patent licensing. 

I think it is interesting ‘that Mr. Schonitzer is'a person who granted 
free licenses for Gov ernment use, but he cannot qualify at all under 
the present bill provision, (a) (3) which refers to free licenses during 
wartime, because that only gives the benefit of the bill to people who 
want the very same patent extended. But his patents on treads for 

tanks, he is not interested in getting those renewed and restored, be- 
cause the moneymakers are now in the passenger-car field. 

These patents represent long hours a day of valuable work. I think 
it is valuable to the country. It is a tough job, I can testify from 
a patent attorney’s standpoint, to get the things through the Patent 
Office in the first place, to sell anybody on it in the second place, and 
in Mr. Schonitzer’s case, just as he got going and finally sold one of 
the large automobile companies, for example, on pushbutton door- 
locks, that you may have on your own car, along came World War II, 
and, of course, they did not put any pushbutton doorlocks on tanks 
and other hardware of war. 

So the income was cut off. It just starts going again. After the 
war, as has already been pointed out, they could easily sell cars right 
after the war, but in 1947 and 1948 it just gets going again, and along 
comes Korea: not a complete stoppage, it is true, but down to 50 per- 
cent production, and I had Mr. Schonitzer plot income, thinking that 
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we could better show it to the committee, and I will submit these state- 
ments in a minute. 

Here we have income plotted against years from 1932 on for auto- 
motive developments represented by 20 patents. Actually this has 
already been handed in in support of a private bill in favor of Mr. 
Schonitzer, but your subcommittee has told us that our private bill 
does not have a chance because there is a general bill pending. 

The Patent Office says that they are ‘Opposed to general bills be- 
cause you should get private bills, and you are opposed to private bills 
because there are general bills pending. So we do not know exactly 
whether we want a private bill or a general bill, but we certainly do 
want something; and, to prove that, we are showing the usual very low 
income while the idea is being promoted, and developed, protected by 
patents,and soon. Actually it is four ideas. And then it comes up a 
little better in 1941 or 1942, January 1. But the day, the business day, 
following Pearl Harbor, of course, the stop orders came through on 
Monday, and the income abruptly goes down and there is practically 
nothing during the war years, and then it shot up to 1948, and then 
it dropped off, not only due to Korea, but due to expiration of the 
patents which could not be replaced during the war period because 
the Schonitzer organization was on war work for which they received 
an Army-Navy “FE” and the thanks of the Government for giving so 
many free licenses, and very little else. 

I might say that Mr. Schonitzer had his legal difficulties. Maybe 
he should have gotten a sharper lawyer. He got some money from 
the Government, but then they said he should have been a corporation 
and paid himself a salary, because they were very sorry, but they 
would have to renegotiate him out of his profits during w artime be- 
cause he was only an individual. But he had to pay ‘the engineers 
whether he was an individual or a corporation. 

I do not know as there is anything else I want to cover. The bill 
now before this committee will, it seems to me, to some extent take 
care of the situation we are talking about. I say “to some extent,” 
because Mr. Schonitzer, too, has expired patents. Now, as Mr. Schon- 
itzer’s attorney originally, I want to say that we do not want to do 
anything to jeopardize this bill. I do not think it is up to us to 
propose any amendment. It is up to you people, and you know better 
than we what chance the bill would have of passage if the Senate were 
to amend it. 

If the bill is going to be amended anyway, then I am in favor of 
the amendment Mr. Schonitzer suggested, to have the extension, con- 
tinuation, or renewal, or whatever. you want to call it, start with the 
day of expiration of the patent or the grant of extension, whichever is 
later, because that will treat expired patents equally with unexpired. 
It will perfectly take care of Mrs. Carpenter, for example. 

Senator Dirksen. Yes. 

Mr. MacCvrcneron. If, on the other hand, the bill is not going to be 
amended, if the Navy—I do not want to call it torpedoes, because there 
may be something to what he says—I haven't studied that clause of 
the bill so much—but if somebody prevails to amend it, let us amend 
it to exclude the expired patents. If nobody wants to amend it. let 
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us not touch it, because we know it cannot get back to the House, 
probably, and be passed there, or the joint conference committee might 
even come in with additional amendments and it would have to go 
back to the Senate and House, both, and there certainly would be very 
little chance of passage in that event. 

Have I made my point clear in that regard ? 

Senator Dirksen. Indeed you have, and I think that is a very gener- 
ous attitude on your part, Mr. MacCutcheon. We thank you for a 
very interesting statement. 

We can reproduce that chart. 

Mr. MacCutcneon. If I had read it, it would have had much 
greater clarity, but I would not have covered as much. 

Senator Dirksen. We will insert it. We will reproduce that graph 
for the record. 

Mr. MacCutcueon. Thank you. 

(The statement and chart referred to are as follows :) 


STATEMENT OF RicHarpD H. MAcCUTCHEON IN Support oF PATENT BXTENSION 
Bitz H. R, 2128 


My name is Richard H. MacCutcheon. I am an engineer, an attorney, and a 
patent attorney, a member of the American Bar Association—patent section, 
American Patent Law Association, Cleveland Bar Association, Cleveland Patent 
Law Association, and of American Institute of Electrical Engineers, Cleveland 
Engineering Society, and other groups. 

I practice as a patent attorney in Cleveland, Ohio, where I represent about 
7 small companies and 12 individual clients none of whom opposes patent ex- 
tension and several of whom are here today because they are vitally interested 
in the passage of this legislation. 

I have mentioned my connection with organization, such as the organized bar, 
because I want to tell you that spokesmen of such organizations sometimes 
say they are speaking for all members when they do not. I have attended their 
meetings and it seems apparent to me that such associations are controlled by 
those of their members who have the time and money to travel which, in most 
cases, means those of their members having the biggest employers or clients. 

We all know that big business, in general, opposes patent extension legislation ; 
and I am sure that the only people you will hear from in favor of the bill 
now before the committee will be either individuals or representatives of small 
business as that word is used by the United States Government to define businesses 
of 500 employees or less. 

So far as the individual inventor and small-business man is concerned, the 
patent grant is thought of as a contract. For the inventor’s disclosure the 
Government grants to the inventor or to his business the right to exclude others 
from reaping where they have not sown. 

It has been established that our great country progresses only in accordance 
with the examples it sets in providing for just and considerate treatment of 
inventors and their backers. But the only reward the Government can give 
them is this patent right which is nothing but a right to exclude others for a 
limited time with the actual time to be set at the discretion of Congress. (See 
U. S. Constitution, art. I, see. 8.) Having once set the time at 17 years, it 
seems equitable to provide that whenever the Government itself has, in effect, 
shortened the time to some lesser time, the Government should take steps 
to see that the lost time is restored. 

H. R. 2128 provides for such restoration which, perhaps unfortunately, has so 
often been referred to as extension. 

Opponents of such legislation say ‘‘the wartime controls in question were not 
controls especially directed toward patents or patent owners” (which is true) 
“but were controls on production and materials which affected patent owners no 
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differently from other enterprises not involving patents” (which does not seen: 
true tome). Patent owners were the only classes of people who had performed 
their part of half-executed contracts, and in return had been granted by the 
Government a limited length of time to secure their reward. In the case of a 
private inventor the reward is secured not by manufacture, use, or sale of the 
invention all of which is not a right obtained by a patent, but by the right to 
exclude others from use of the invention. This right to exclude others is certainly 
taken away by any Government stop order on production of the class of goous 
to which the invention relates. Thus, it seems to me wrong to say that any 
wartime curtailment was not a curtailment of a right obtained by a patent. 

The opponents say that to the extent that such curtailment shortened the 
period that a patentee might enjoy and profit from his monopoly, his loss was 
no different in kind or degree from countless other similar losses suffered by 
many nonpatent owners during the war. It seems to me that they forget, first. 
that such orders have already been compensated, at least if breach of contract was 
involved, and secondly, that the patentee’s loss was peculiar and different in kind 
or degree from other losses suffered, and quite unlike death and so many other 
losses it is so easily correctable at no expense to the taxpayer. 

Individual situations are so much easier to comprehend that I wish each of 
you would consider the case of Rudolph I. Schonitzer, doing business as 
Schonitzer Engineering Co., a sole proprietorship which, over many years, has 
employed research and development engineers, development shop workers, an 
office secretary, and an accountant. In this great country of ours more than 
160 million people depend upon the all too few people like Mr. Schonitzer to 
stimulate, finance, and oversee the creation of ideas that make ours the best 
standard of living ever known on earth. 

Developments represented by Schonitzer-owned patents are in the automotive 
field. Anyone who knows this field can testify what a tremendous job it is to 
introduce an idea from the outside and have it adopted by the industry. But, 
Mr. Schonitzer repeatedly did just that. 

It was not the fault of Mr. Schonitzer that the useful life of his patents was 
reduced from 17 years to 11. It was not his fault that he was too old to do 
those acts required to make him a veteran so that he could qualify for patent 
extension on that ground. And if we come to the day when patent extensions 
are granted only to those who granted free licenses for Government use during 
wartime it will not be his fault that the many patents under which he gave such 
free licenses related to bomb fins and other hardware of war and are not the 
very same patents which he now needs restored and which relate to peacetime 
products. 

While putting in long hours a day at valuable war work, practically 7 days a 
week, during which, due to stop orders, Mr. Schonitzer was not able to receive 
just returns from his automotive inventions, he was forced to lose a substantial 
part of the intended 17-year life of these, his patents. This resulted in depriva- 
tion as indicated in attached exhibit B, a graph showing annual gross income 
from four automotive developments of the Schonitzer organization, a sizable 
one which had already thrown high-grade men exclusively into these develop- 
ments and which, after it had already suffered the usual low income from the 
ideas during initial promotion, was hurt during World War II and again during 
Korea while at the same time it was not allowed to do work which would eventu- 
ate in replacing the patents as they expire. By now the income reduction from 
the inventions is so serious that Mr. Schonitzer may have to shut the doors, 
throwing people out of work and causing America to lose an important standby 
facility for its defense as well as an important one of its too few good sources 
of workable and wanted new ideas. 

The bill now before this committee will, to some extent, take care of this 
situation. I say “to some extent” because (in practical effect) the pending bill 
does not take care of patents which expired prior to the ending of the Korean 
conflict (July 1953) and only partially take care of patents which expired 
thereafter. 

Passage of H. R. 2128 will require no expenditure of Government funds and is 
earnestly solicited. 
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Senator Dirksen. Thank you very much. 

I think we have come to our last witness. Is Mr. Lyons here? 

Mr. Green. There is not anybody else in the audience who wanted to 
be heard ; is there ¢ 

Mr. Hrrazman. Mr. Chairman, I wanted to make one short statement. 

Senator Dirksen. What is your name? 

Mr. Hrrzman. Lam Harry Hitzman, from Chicago, a patent lawyer. 
I had previously told Mr. Green I did not intend to testify because 
there were so many inventors here. However, I have a point which 
1 would like to clear up, if I may. 

Senator Dirksen. Would you make your statement now ? 

Mr. Hirzman. Yes. This will only take 1 minute, and I am sure 
the committee would like it. 


STATEMENT OF HARRY H. HITZMAN, ATTORNEY AT LAW, 
CHICAGO, ILL. 


Mr. Hirzman. Mr. Whiting testified 

Senator Dirksen. Your full name, Mr. Hitzman? 

Mr. Hirzman. Harry H. Hitzman. 

Senator Dirksen. And your address ? 

Mr. Hirzman. 140 North Dearborn Street, Chicago, Lll., and I have 
been a patent lawyer for 25 years and an engineer prior to that time. 

Senator Dirksen. Are you a member of the American Patent Law 
Association ? 

Mr. Hrrzman. No, I am not. 

‘This is the only point I wish to make, Mr. Chairman. 

The general position of the opposition is that if there are cases of 
individual batshin. then they should be taken care of by a specia! 
Lill, they say, special-relief bills. 

Therefore, by inference, they are admitting that there are hardship 
cases and the Chair here has heard a lot of them today. 

Well, all this proposed bill or patent-extension bill does is to propose 
i forum where these hardship cases can be presented, and I think that 
that should be clarified for the committee, and I hope that I have done 
that. 

Senator Dirksen. Thank you, sir. 

Mr. Hirzman. You are welcome, sir. 

Senator Dirksen. Would you care to amplify that for the record? 

Mr. Hirzmawn. IJ will be glad to, and present a statement if I may. 

Senator Dirksen. Very well. 

(The statement referred to is as follows:) 


STATEMENT OF HARryY H. HirzeMan IN Favor or H. R. 2128 Wirw AMENDMENTS 
GENERAL HISTORY GF PATENT-EXTENSION LEGISLATION 


Bills for the extension of patents have been introduced in every Congress tor 
the past 20 years, both in the nature of public bills and also as private bills 
seeking to extend the terms of individual patents. 

It was the late Senator James Hamilton Lewis of Illinois who first rees mized 
the inequity in the American patent system and who first proposed that the in- 
justices of the same be remedied by a public bill to extend patents. It was not 
until after his death, however, that the first public bills to extend patents were 
introduced in the Congress. 
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The Congress gave these bills little consideration until after World War II 
when the injustices of the patent situation became apparent to more and more 
inventors, and protestations for remedial action were directed to more and more 
Members of the Congress. In 1946 the House Judiciary Committee finally had 
public hearings and a bill providing solely for extension of patents owned by 
veterans of World War II passed the House but did not pass the Senate. 

In the 80th Congress, 5 different bills were introduced and extensive hear- 
ings were had by the House Judiciary Committee. Subsequent to these hearings, 
the O’Hara bill, providing for extension of patents of qualifying veterans, was 
passed by both branches of the Congress (Public Law 598, 81st Cong.). 

In the 82d Congress, Congressman O’Hara again introduced a bill to overcome 
defects in the first bill, specifically, to allow a patent owned by a veteran and 
his spouse to be extended. Later he introduced a bill providing for further 
liberalization of the veterans’ rights to extension wherein a veteran was re- 
quired to have only a majority interest through stock or otherwise. Extensive 
hearings were had by the House Judiciary Committee on several bills, the hear- 
ings taking several days in June 1951, but Congress adjourned without taking any 
action on any but the O’Hara bill which further broadened veterans’ rights. 

In the 838d Congress, 5 different patent extension bills were introduced, hear- 
ings were had, and H. R. 3534 was reported out and passed by the House. It 
did not pass the Senate on a unanimous-consent rule, and Congress adjourned. 

In the present Congress, H. R. 2128 is one of several bills that were considered 
by the House Judiciary Committee, and in spite of opposition both in committee 
and on the floor, the bill passed the House on March 7, 1956. 


OPPOSITION 


Opposition to any and all attempts to secure patent-extension legislation has 
centered in two groups: I. The American Patent Law Association; II. National 
Association of Manufacturers. 


I 


The premise of the spokesmen of the first group seems to be that— 

(a) Patent rights are rights to exclude others and therefore wartime 
service, wartime or emergency restrictions, or royalty-free license did not 
impair those rights; 

(b) Laws to extend patents are discrimiantory ; 

(c) The administrative problem would be unduly great. 

The argument that the patent right is a negative one—‘the right to exclude 
others from making, using, or selling’—is strictly an academic philosophy. In 
actual practice, the inventor obtains a patent to protect the product he makes 
and sells, or he obtains a patent to sell someone else the right to make and sell 
the patented product. Therefore, it is property and has always been recognized 
as such by the courts. 

The argument that a patent-extension bill is discriminatory and is class 
legislation completely disregards the patent contract entered into between the 
inventor and the Government, and the curtailment of the contract by Govern- 
ment action. 

Further, the Constitution expressly provides that to encourage invention, 
“Congress shall have power * * * to promote the progress of science and useful 
arts, by securing for liimted times to inventors the exclusive right to their 
discoveries.” The patent laws apply to anyone who is an inventor and legisla- 
tion affecting inventors’ rights is therefore legislation of general application. 

The argument that the administrative problem would be unduly great is com- 
plete speculation. The Patent Office, which would administer the law, has suc- 
cessfully administered applications under the veterans’ patent extension laws, 
and has indicated that if this legislation would be enacted, the law is feasible 
of administration. Since this department of the Government is the only one 
concerned with the administration, it would seem that this argument is com- 
pletely overcome. 
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The premise of the second group is that general legislation providing for 
extension of patents would— 


(a) Adversely affect the American patent system ; 


(b) Cause difficulty for business enterprises planning future activities, 
due to uncertainty of the expiration dates of patents; 
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(c) The patent grant is only a negative right and this right was not 
impaired. 

(a) The argument is that extension of patents would have a bad effect on our 
patent system because it would single out one species of property owners (patent 
owners) for preferred treatment. The argument falls flat in view of the clear 
provisions of the Constitution which specifically provide for preferred treatment 
for inventors, i. e., the granting of a patent in return for a disclosure of his in- 
vention. Extensions would encourage inventors and thus stimulate our patent 
system instead of affecting it adversely. 

(b) The disadvantage of uncertainty as to expiration dates of patents. Under 
the proposed patent extension law, notice of petitions for extension would be 
published in the Official Gazette of the Patent Office, and thus proper investiga- 
tion would abolish any uncertainty. 

(c) The patent grant is a negative right. This is the same legalistic argument 
advanced by the American Patent Law Association, and no better reasons are 
advanced by NAM. 


REASONS FOR PATENT EXTENSION LEGISLATION 


Over a period of years, patent owners who had knowledge of the fact that 
legislation had been introduced to extend patents, have appeared before many 
committees, have had public hearings, and have advanced sound reasons for 
extension of patents. Patents are granted to inventors because of the stimulus 
inventors receive in the hope they will make money out of their inventions. The 
17-year grant which is written on the face of every patent which an inventor 
receives, is taken for granted as an unquestionably valid contract. 

Therefore, at the first hearings before the House Judiciary Committee when 
many inventors and patent owners appeared and testified about the sound rea- 
sons why their patents should be extended, and most of them argued for others 
in their same predicament, they gained no satisfaction for themselves or others 
in the passage of a law under which only veterans could extend their: patents. 
This law seemed to be in the nature of a grant of relief along the lines of veterans 
compensation, and it might just as well have been part of the Veterans Relief 
Act. Nevertheless, proponents of patent extension legislation supported bills 
to extend patents for veterans and again testified in support of subsequent bills 
to broaden the veterans patent extension law, and subsequently such patent 
extension laws were passed. 

Throughout the hearings before the House Judiciary Committee, proponents 
of patent extension laws have advocated the passage of a patent extension law 
that would be all-embracing, even those who have advocated veterans extension 
laws. The House Judiciary Committee in its hearings has had for consideration 
over a period of years many patent extension bills, most of which have been 
directed specifically to a class of patent owners. The Scott bill, H. R. 2309, for 
example, was a bill solely for the extension of patents for those patent owners 
who have granted the United States Government free licenses and the right to 
license others under the free license during a war or other emergency. The 
Walter bill, H. R. 4054, was for the sole purpose of granting patent extensions 
to that class of patent owner whose rights were impaired by direct war re- 
strictions. 

The Fisher bill, H. R. 2128, the one that has passed the House during this 
session, is directed to only three classes of patent owners: 

(a) Patents owned by a veteran solely or jointly with his spouse; 
(b) Patent owners whose normal use of the patent was curtailed by 
Government restriction ; 


(c) Patent owners who had heretofore granted royalty-free licenses to 
the Government. 

In the hearings before the House Judiciary Committee, Subcommittee No. 3, 
the late Congressman Chauncey W. Reed of Illinois, a former chairman of the 
House Judiciary Committee, urged the passage of H. R. 3134, with the following 
statement : 

“I introduced H. R. 3134 on January 26, 1955, as a bill for the extension of 
patents. I have introduced similar bills in the preceding Congresses because I 
felt there was a need for such legislation. The need for it has been emphasized 
in the past before previous committees by businessmen, lawyers, inventors, 


manufacturers, and patent owners, as is attested by the record of the hearings 
over the past years. 
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“The bill provides an opportunity for a fair hearing and the granting of relief 
as an extension of patent to inventors or patent owners who believe that they 
are entitled to an extension. 

“The Commissioner of Patents, familiar with such matters, would have juris- 
diction to decide all petitions for extension. Appeals from his decisions would 
go to the United States courts. 

“H. R. 3134 is, in my opinion, sufficiently broad to encompass the rights of any 
inventor or patent owner, and this bill would automatically eliminate the neces- 
sity of introduction and consideration by the Congress of any private patent 
relief bills. 

“The bill protects the general public in that under the notice of section 3, any- 
one can appear and for cause shown object to the extension of a particular 
patent. 

“The bill protects the rights of persons having conflicting patents and provides 
for the right to a license on the payment of reasonable royalties during the 
period of extension. 

“It protects a licensee and provides how his license may continue for the term 
of the extension. 

“The passage of this bill will not increase the budget of the Patent Office, since 
it provides that the Commissioner of Patents may establish regulations for the 
conduct of such proceedings, which regulations will include assessment of costs 
of such proceedings. The Government is protected against belated claims for 
infringement under extended patents by section 8, paragraph 1 of the bill, which 
reads as follows: ‘No patent extended under the provisions of this act serves 
as a basis for any claim by reason of manufacture, use, or sale by or for the 
United States during the period of extension, and the rights of the United States 
shall remain in all respects as if such patent had not been extended’ ; 

“H. R. 3134 does not attempt to set up particular classes of inventors or patent 
owners to whom relief should be granted. 

“Any attempt to legislate patent relief which circumvents part of the inventors 
or patent owners may cause those excluded to more vociferously demand their 
opportunity to ask for such relief. 

“Invention should be encouraged, and the passage of H. R. 3134 by the Con- 
gress will show the people that Congress is interested in the welfare of the 
inventor. 

“It is my further understanding that all of the principal large countries in 
the world, excepting Russia, have similar patent extension laws, which laws 
discriminate against Americans because we do not have reciprocal patent exten- 
sion laws. This condition should be corrected.” 

Congressman James B. Utt, at the same hearing, made these remarks: 

“T have no suggestions to make as to the form but, as to the substance, 1 would 
certainly urge that this committee would give favorable consideration to one 
of the bills pending before them.” 

As Congressman Reed has so well pointed out in his statement above, “All of 
the principal large countries in the world, except Russia, have similar patent 
extension laws, which laws discriminate against Americans because we do not 
have reciprocal patent extension laws. This condition should be corrected.” 
As has been pointed out to previous committees of the House, the following 
countries have patent extension laws: Australia, Belgium, Brazil, Denmark, 
France, Great Britain, India, Ireland, Japan, New Zealand, Norway, South 
Africa. 

In England, India, Australia, and New Zealand petition for extension is made 
and granted on a showing that there was “an inadequate return from a patent of 
special merit.” In the majority of the other countries mentioned, patents were ex- 
tended as a result of the restrictions of World War II. It would thus seem that. 
except for Russia and the United States, the important countries of the world 
recognize the contribution of inventors to the welfare of the country and, as a 
matter of simple logic, in most of the countries patent extensions are granted for 
the period of World War IT restrictions. 

It should be most interesting to the legislators of the other great English- 
speaking country, the United States of America, that the great English Common- 
wealth, from whom our common law came, has had in effect for many years 2 
most liberal patent extension law, one under which application for extension of 
patent may be made at any time where there has been an inadequate return from 
the patent. No one has explained to any committee considering any patent 
extension bills what is wrong with the English patent system. For a country 
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with far less resources than those of the United States, the Government of 
England has had the foresight to adequately encourage and reward inventors 
under her present existing patent extension laws. 

Our laws in a large part are adopted from the English system of jurisprudence, 
and it would be a stimulant and encouragement to inventors in the United States 
if the Congress of the United States should see fit to amend our patent laws by 
broadening the same with a liberal patent extension law. Such a law is pre- 
sented in H. R. 3234, which was introduced in the last Congress by Congressman 
Reed of Illinois, and similar ones which the has introduced in previous Congresses 
and which have received the support of innumerable patent owners and inventors, 
as attested by the printed reports of the hearings in 1951, 1953, and 1955 before 
the House committees. 

STRATEGY OF THE OPPOSITION 


Opposition to patent extension is crystallized in only one source—‘big busi- 
ness.” Big business worked around the clock throughout the war and worked 
on cost-plus contracts with the Government, all of which was paid for by the 
taxpayers. Big business suffered no deaths, injuries, or financial loss as a re- 
sult of World War II or any other emergencies. Big business objected to exten- 
sions of patents for veterans, but due to the support of veterans patent extension 
legislation by members of veterans organizations in the Congress and the in- 
stinct of lawmakers to offer benefits to war veterans, a first emaciated veterans’ 
patent extension bill was passed, so rigid in its requirements that only a veteran 
as a sole inventor or a sole owner would benefit. The injustice of this became 
so apparent that promptly in a succeeding Congress the same bill was amended to 
include a veteran and his spouse who might own a patent jointly, which would 
only be natural since most husbands and wives own jointly. But this single 
step forward took another session of Congress and another act of Congress. 

The Congress of the United States has gradually become subjected to the trend 
of the opposition to a patent extension law; first on general principles, second as 
against the American patent system, and third, bad for business. Now in alarm 
a fourth ground has been suggested and that is that due to the time that has 
passed since World War II, witnesses would be dead, proof would be hard, and 
therefore it would be quite impractical to even consider the thought of extension 
of patents due to restrictions, licenses, time in service, or any other reasons. 

All of the reasons of the opposition boil down to only one. As is common knowl- 
edge, big business owns most of the patents of any value that have ever been is- 
sued. Those that they do not own they infringe ruthlessly because they believe 
that court costs, legal fees, etc., will submerge the average patent owner. Big 
business is not interested in paying royalties to inventors. Big business is, as 
aptly described by Blackstone’s definition of a corporation, ‘ta person without a 
soul,” and as such it views with alarm any change in the American patent system 
that would benefit individual inventors or individual patent owners. 

It is further logical to assume that corporation counsel reflect the viewpoint of 
their clients in their objections to a patent extension law, and therefore the op- 
position of bar associations and big business is practically the same. 

America has lived through invention. The progress of this country is meas- 
ured not by what big business has done, but by the contributions of inventors like 
Franklin, Fulton, Edison, and others too numerous to mention. The example of 
men like them has lead to the granting of almost 2,800,000 patents in the United 
States, and that incentive to invent is nourished by every American citizen. Like 
the name of the United States Government on money, the inventor does not ques- 
tion his exclusive grant from the United States Government when he gets a pat- 
ent. He believes, and he has a right to believe, that his patent contract with the 
Government will not be broken. This explicit faith in the United States Govern- 
ment should not be destroyed. 


CONCLUSION 


The bill before this committee seeks relief only for different groups or classes. 
It is defective in that it limits veterans’ relief solely to individuals and their 
spouses, denying relief to all other veterans such as those who owned patents 
jointly with their fathers, mothers, sisters, brothers, or divorced wives or hus- 
bands. It is also silent on relief to veterans who have assigned their patents 
under an exclusive license agreement; also as to veterans who are coinventors 
with nonveterans. Clearly the Congress does not intend to grant relief only toa 
portion of the veterans and deny the same relief to others. The limiting language 
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of Public Law 598, 8ist Congress, denied relief to countless veterans who came in 
one of the categories mentioned above. 

The second class mentioned in section 1, subsection a, paragraph 2, “curtailment 
by an order of an agency of the Government prohibiting or limiting the production 
or use of any class of machines, articles, or materials, or the use of any class of 
processes or formulas” is again restrictive in that it applies only to those persons 
who can show direct prohibition or limitation. While this could be done in most 
cases, there would be others who were indirectly affected by the same prohibition 
or limitation and they would be denied relief. 

The third class mentioned in section 1, subsection a, paragraph 3, provides for 
extension of patents where the owner of such patent granted a license to the 
United States or to manufacturers, producers or contractors furnishing to the 
Government without royalty or at a nominal royalty, and since September 1, 1939, 
under the authority of such license, the United States, or manufacturers, pro- 
ducers or contractors furnishing goods or services to the United States, such use 
of said invention having been of material assistance and benefit to the United 
States. 

Here, again, relief is granted only to an owner. not an inventor who may have 
sold outright prior to the existence of conditions which later developed so that the 
present owner now receives relief by way of extension and the original inventor 
has no forum to seek relief Further, the language “and since 1939 * * * the 
United States, or manufacturers, producers or contractors furnishing goods or 
services to the United States” apparently means continuously. This condition 
clearly does exist in the majority of cases and could clearly deny relief to most 
persons affected. And, further, the language “such use of said invention having 
been of material assistance and benefit to the United States” would not necessarily 
be true in many cases. - The manufacturers or suppliers who obtained such free 
license may have engaged in direct competition with the licensor in private busi- 
ness and this would be the controlling factor in determining whether relief by 
way of patent extension should be granted. 

The purpose of this discussion is not to condemn H. R. 2128 or any other pro- 
posed patent extension legislation. Because of the considerate interest Congress 
has shown for the inventor and the patent owner’s plight, it is believed that all 
these pertinent facts should be brought to the attention of this committee. That 
is why the passage of an all-embracing bill, such as H. R. 3134, is respectfully 
urged. 

H. R. 3134, or H. R 4700, attached hereto, are sufficiently broad so that they 
cover any and all of the classes of patent owners who would be affected by the 
passage of the other bill before this committee. If either of these bills were 
passed it would eliminate the necessity of considering other bills in succeeding 
Congresses and would cover all of the conditions which might arise under which 
inventors or patent owners could appeal to Congress. The necessity of consider- 
ing private bills would be eliminated. The passage of either of these bills would 
not require the appropriation of any moneys of the Congress, the Commissioner 
of Patents having the right to set up appropriate fee payments for any and all 
action taken under the law. The relief afforded to patent owners, if the Com- 
missioners of Patents is satisfied with the requirements, would only be an 
extension of the period of time of the patent. 

The serious consideration of these bills by the committee is respectfully urged. 


[H. R. 3134, 84th Cong., 1st sess.] 


A BILL To provide for extension of terms of patents where the use, exploitation, or pro- 
motion thereof was prevented, impaired, or delayed by causes due to war, national 
emergency, or other causes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That within one year after the effective date 
of this Act, where the normal use, exploitation, promotion, or development of a 
patent has been impaired by (1) the granting of a license to the United States 
at a nominal or no royalty; or (2) restrictions or prohibitions imposed by the 
United States by reason of war or other national emergency or by other circum- 
stances beyond the control of the owner, application for extension of the patent 
may be made to the Commissicner of Patents by a sole or a joint owner thereof, 
or by a person who during such period or at the time of the filing of the applica- 
tion has a right or interest, legal or beneficial, in or under the patent. 
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Sec. 2. The applicant shall state the grounds upon which the application is 
made and the essential facts in support thereof, the names and addresses, insofar 
as known to the applicant, of all persons, firms, or corporations, if any, who at 
the time of the making of the application have any right or interest in or under 
the patent. 

Sec. 3. On the filing of such an application the Commissioner of Patents shall 
(1) publish a notice of the filing in the Official Gazette of the Patent Office, (2) 
set the earliest practicable date for a hearing on such application, and (3) give 
at least thirty days’ written notice of a hearing to the applicant and to each 
person named in the application as having a right or interest in or under the 
patent. 

Sec. 4. On the hearing, the applicant shall present evidence as to the existence 
and the duration of the circumstances specified in section 1 of this Act. Any 
person named in the application as having a right or interest in or under the 
patent may appear for the purpose of assisting in or opposing the evidence 
submitted. 

Sec. 5. If, from the evidence presented, the Commissioner of Patents is satis- 
fied that a patent should be extended, he shall grant an extension for a period 
equal to the time during which the use, exploitation, or promotion of such 
patent was substantially prevented, impaired, or delayed by reason of the circum- 
stances mentioned in section 2 of the Act. 

Sec. 6. If any applicant for an extension is dissatisfied with the decision of 
the Commissioner of Patents or any board established by the Commissioner of 
Patents for the determination of such applications, he may appeal to the United 
States Court of Customs and Patent Appeals within thirty days after the 
making of the decision. The appellant shall give written notice thereof to the 
Commissioner specifying the grounds of the appeal. The Court of Customs and 
Patent Appeals, on petition, shall hear and determine such appeal in the same 
manner and with the same force and effect as other appeals from Patent Office 
decisions. 

Sec. 7. The Commissioner, of Patents shall (1) issue a certificate evidencing 
the granting of an extension pursuant to a decision by him or the Oourt of 
Customs and Patent Appeals and (2) publish a notice of the granting of an 
extension in the Official Gazette of the Patent Office. 

Sec. 8. Upon the issuance of the certificate of extension, the patent shall have 
the same force and effect in law as though it had been originally granted for 
seventeen years plus the term of such extension, except that— 

(1) no patent extended under the provisions of this Act serves as a basis 
for any claim by reason of manufacture, use, or sale by or for the United 
States during the period of extension, and the rights of the United 
States shall remain in all respects as if such patent had not been extended; 
and 

(2) an extension granted under the provisions of this chapter does not 
impair the right of anyone who before the passage of this Act was bona fide 
in possession of any rights in patents or applications for patents conflicting 
with the rights in any patent extended under the Act. An extension granted 
under this Act does not impair the right of anyone who was lawfully making, 
using, or selling before the passage of this Act the invention covered by the 
extended patent, but any such person may make, use, or sell the inven- 
tion covered by such conflicting patent, or application for patent, or continue 
or resume such manufacture, sale, or use during the extension of the patent, 
subject to the payment of a reasonable royalty for any period subsequent 
to the date on which the extension of the patent was granted. 

Sec. 9. A licensee under an extended patent has the option of continuing the 
license for the period of the extension or any part thereof on the terms contained 
in the existing license, cr of discontinuing the license on the expiration of the 
original term of the patent. If an extension is not issued until after the date of 
expiration of the original term of the patent, any machine, manufacture, or 
composition of matter made after said date and before the issuance of the ex- 
tension, which would have infringed the patent had the patent been in force, 
may be sold or used after the issuance of the extension without any liability for 
infringement of the patent during the extended term by reason of such making, 
using, or vending, nor shall anyone who, after the date of expiration of the 
patent and before the date of its extension, has used an art which would have 
infringed the patent had the patent been in force, be liable for infringement of the 
patent during that period. 
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Sec. 10. In any action for infringement after the expiration of seventeen 
years from the grant of the patent and during the period of extension, the de- 
fendant may plead and prove that any material statement of the application 
for extension required by this chapter is not true in fact; and if any such 
statement is found untrue in fact, judgment shall be rendered for the defendant, 
with costs. 

Sec. 11. The Commissioner of Patents, subject to the approval of the Secre- 
tary of Commerce may, from time to time, establish regulations, not inconsistent 
with law, for the conduct of proceedings in the Patent Office under this Act, and 
may establish a board, acting under his direction and supervision, to hear and 
determine applications hereunder. 

Sec. 12. This Act shall take effect ninety days after approval. 





[H. R. 4700, 84th Cong., 1st sess.] 


A BILL To provide for extension of terms of patents where the use, exploitation, or pro- 


motion thereof was prevented, impaired, or delayed by causes due to war, national 
emergency, or other causes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title 35, United States Code, “Patents”, 
is amended by adding a new chapter following section 188, as follows: 


. CHAPTER 18—ExTENSION OF PATENTS 
sec. 


196. Application for extension. 
197. Notice. 

198. Evidence. 

199. Grant of extension. 

200. Effect of extension. 


§ 196. Application for extension 


(a) When the normal use, exploitation, promotion, or development of a patent 

has been prevented, impaired, or delayed by reason of— 
(1) the granting of a license to the United States without payment of 
royalty or at a nominal royalty; 
(2) any restrictions or prohibitions imposed by the United States by 
reason of a war or other national emergency ; or 
(3) any circumstance beyond the control of the owner or holder or result- 
ing from the existence in the United States of a state of war or other 
national emergency ; 
application for an extension of the patent may be filed with the Commissioner 
of Patents, accompanied by the statutory fee. 

(b) The application shall state the ground upon which it is made, together 
with a statement of the essential facts in support thereof, the names and 
addresses, insofar as known to the applicant, of all persons, firms, or corpora- 
tions, if any, who at the time of the making of the application have any right 
or interest in or under the patent. 

(c) The application for extension may be made by (1) the then owner or 
owners of the patent, or (2) any person who, during the period when there 
existed the circumstances mentioned in subsection (a), was the sole or joint 
owner with others of such patent and who also, at the time of the filing of the 
application for such extension, has a right or interest, legal or beneficial, in or 
under such patent. 

(d) The Commissioner of Patents, subject to the approval of the Secretary of 
Commerce may, from time to time, establish regulations, not inconsistent with 
law, for the conduct of proceedings in the Patent Office for extensions of patents 
under this chapter, and may establish a board, acting under his direction and 


supervision, to hear and determine applications for extensions of patents here- 
under. 


§ 197. Notice 


On the filing of an application for extension of the term of a patent the 
Commissioner of Patents shall (a) publish a notice of the filing of such applica- 
tion in the Official Gazette of the Patent Office, (b) set the earliest practicable 
date for a hearing on such application, and (c) give at least thirty days’ prior 
written notice of such hearing date to the applicant and to each of the persons, 
firms, or corporations, having any right or interest in or under the patent as 
shown by the application for the extension. 
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§ 198. Evidence 

(a) For the purpose of establishing a right to an extension, the applicant shall 
present evidence as to the existence and the duration of the circumstances 
specified in section 196 of this title. Any persons, firms, or corporations having 
any right or interest in or under the patent may appear for the purpose of assist- 
ing in or opposing the evidence submitted. 


$199. Grant of extension 


(a) If, from all the evidence presented before him, the Commissioner of Patents 
is satisfied that a patent should be extended in accordance with the policy of this 
chapter, he shall grant such extension for a period commensurate with the 
extent to which the normal economic return from such patent was prevented, 
impaired, or delayed during the period specified in section 196 of this title and 
by reason of the circumstances mentioned therein. 

(b) If any applicant for an extension is dissatisfied with the decision of the 
Commissioner of Patents or any board which may be established by the Com- 
missioner of Patents for the determination of applications for extensions, he may 
appeal to the United States Court of Customs and Patent Appeals within thirty 
days of the decision from which the appeal is taken. When an appeal is taken 
to the United States Court of Customs and Patent Appeals, the appellant shall 
give notice thereof to the Commissioner and shall file in the Patent O.fice, within 
said thirty-day period, his reason for appeal, specifically, set forth in writing, 
The Court of Customs and Patent Appeais, on petition, shall hear and determine 
such appeal in the same manner and with the same force and effect as other 
appeals from the Patent Office tribunals. 

(c) A certificate evidencing the granting of an extension pursuant to a de- 
cision by the Commissioner of Patents or the Court of Customs and Patent Ap- 
peals shall be issued by the Commissioner of Patents and a notice of the grant- 
ing of an extension shall appear in the Official Gazette of the Patent Office. 


§ 200. Effect of extension. 


(a) Upon the issuance of the certificate of extension, said patent shall have 
the same force and effect in law as though it had been originally granted for 
seventeen years plus the term of such extension, except as otherwise provided 
herein. 

(b) No patent extended under the provisions of this Act shall in any way 
serve as a basis for any claim by reason of manufacture, use, or sale by or for 
the United States during the period of extension, and the rights of the United 
States shall remain in all respects as if such patent had not been extended. 

(c) No extension granted under the provisions of this chapter shall impair the 
right of anyone who before the passage of this chapter was bona fide in pos- 
session of any rights in patents or applications for patents conflicting with 
the rights in any patent extended under the Act, nor shall any extension granted 
under this chapter impair the right of anyone who was lawfully making, using 
or selling before the passage of this chapter the invention covered by the ex- 
tended patent, but any such person shall have the right to make, use or vend 
the invention covered by such conflicting patent, or application for patent, or 
te continue or resume such manufacture, sale or use during the extension of the 
patent, subject to the payment of a reasonable royalty for any period subsequent 
to the date on which the extension of the patent was granted. 

Any licensee under a patent which is extended shall have the option of con- 
tinuing the license for the period of the extension or any part thereof on the 
same terms and conditions as contained in the existing license or of discon- 
tinuing said license on the expiration of the original term of the patent. I[f an 
extension is not issued until after the date of expiration of the original term of 
the patent, any machine, manufacture or composition of matter made after 
said date and before the issuance of the extension, which would have infringed 
the patent had the patent been in force, may be sold or used after the issuance 
of the extension without any liability for infringement of the patent during the 
extended term by reason of such making, using, or vending, nor shall anyone who, 
after the date of expiration of the patent and before the date of its extension, 
shall have used an art which would have infringed the patent had the patent 
been in force, be liable for infringement of the patent during such period. 

(d) In any action for infringement after the expiration of seventeen years 
from the grant of the patent and during the period of such extension, the defend- 
ant may plead and prove that any material statement of the application for 
extension required by this chapter is not true in fact; and if any one or more 
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of such statements shall be found untrue in fact, judgment shall be rendered 
for the defendant, with costs. 


Sec. 2. The analysis of part II of title 35, United States Code, immediately 
preceding section 100 is amended by adding thereto: 


"RG; Tepaiiahen: 66 Petts 1.o nantes scntnbibbt escape amnepintincttenim ens: 196” 
Sec. 3. Section 41 of title 35, United States Code, is amended by inserting at 
the end of subsection (a): 
“12. For filing an application for extension of a patent, $30. 
Sec. 4. This Act shall take effect ninety days after approval. 


Senator Dirksen. Now, Mr. Lyons, I am hoping that I can conclude 
these hearings today. 

Have you got a long statement? You did testify heretofore, and I 
thought maybe you would like to submit a statement and any data that 
you have. 

Mr. Lyons. Yes, Senator. I have submitted some copies to Mr. 
Green. The statement that I have here is a sort of résumé which 
shows the inceptions and beginnings of this legislation. It gives a 


short legislative history. Perhaps I can improvise and save a little 
time. 
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STATEMENT OF JOHN J. LYONS, LEGISLATIVE DIRECTOR FOR 
PATENT EQUITY ASSOCIATION, INC. 


Mr. Lyons. Right after World War IT the clamor for patent term 
restoration started mainly with private bills. There were petitions to 
many Congressmen, both on the Senate and House side, for private 
bills for relief in this patent extension matter. 

As drafting progressed, these were found to fall into three general 
groups, namely, those patents which were affected by people going into 
the military, those which were affected by stop orders, and the third 
the royalty-free or nominal royalty provisions. 

Now, as a result, bills in those classes began to appear, so that by 1953 
when there were hearings in the House before the Sedeotinmnitias of the 
Judiciary the list had been refined to about five bills and a like number 
was in the Senate. 

It was found that the increase in the number of applications for re- 
lief by patent extension pointed up the need for a bill of general appli- 
cability, and the handling of such cases, which is quasi-judicial in 
nature, properly belonged in the Patent Office rather than in the 
Congress, which is neither technically equipped for nor should be bur- 
dened with that increasing workload. 

Prior to 1954, the legislative and the administrative climate for the 
extension of patents had not been favorable. Discussions with mem- 
bers of the committee and with members of the Commerce Department 
revealed that former presentations had been too general in nature, and 
furthermore, the basis of validity submitted for the extension of patents 
had become confused with the economic impingement suffered by non- 
patent holders who also had been affected by the exigencies of the 
wartime economy. 

In the committee hearings in June 1953, the distinction between the 
position of the patent holders and nonpatent holders was clarified for 
the first time. Patentees have in principle a contract with the Govern- 

- ment. So much has been said on that that I will say no more. 
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But in the case of nonpatent holders, such as automobile dealers who 
were unable to secure cars to sell, gas stations which were unable to get 
supplies, and others who were so affected, no such agreement was in- 
V ea: The Government did not agree to secure them any exclusive 
rights nor limit the terms of their activities to 17 years nor require 
them to dedicate their businesses to the general welfare of the public 
after that period of time. 

And furthermore, such businesses had elements of convertibility, 
while patent holders were so circumscribed by the specifics of this 
patent that stop orders amounted to immobilization. 

A review of the initial print of H. R. 3534, which at that time was 
the bill of general applicability to come out of this analysis, a review 
of that bill with the personnel of the Commerce Department in the 
Patent Office revealed some very real difficulties and resulted in some 
constructive solutions. 

The Department of Commerce had already furnished formal com- 
ments to the committee which were unfavorable to H. R. 3534, but 
the agency then pointed out that if amendments embodying the solu- 
tions which they had worked out were adopted by the Congress, the 
difficulties posed in the 1953 memorandum would be vitiated and the 
act then would be feasible of administration by the Patent Office. 

So some 11 months afterwards, after the hearings of July 10, 1953, 
a coalition of 5 bills before the Judiciary Committee of the House 
embodying all the essential points and all the suggested amendments 
resulting from the Commerce Department conference was reported 
out unanimously in an amended H. R. 3534. 

This bill as amended and introduced by Mr. Crumpacker of Indiana 
was considerably clarified and delimited and was possessed of ade- 
quate safeguards and subsequently received the unanimous approval 
of the House Judiciary Committee and unanimous vote of the House 
of Representatives and the unanimous approval of the Judiciary Com- 
mittee of the Senate. 

Unfortunately, in the closing days of the Senate session, with the 
bill on the Consent Calendar, attention was called to the Senate Judi- 
clary report which included negative comments from the agencies 
of Commerce and Justice. 

Now, these letters were the letters which were dated July 17, 1953, 
and July 22, 1953, respectively, and they pertained to the original 
H. R. 3534 before it was amended some 11 months later. And these 
comments did not take into consideration the revised position of the 
Department of Commerce or the attitude of the Justice Department 
in view of the Commerce Department’s reconsideration. 

Mr. Green. Those were the only reports that we had at that time; 
were they not, Mr. Lyons? 

Mr. Lyons. Yes. 

I hasten to say that, that through some inadvertence these memoran- 
dums were the only formal transmissions received and therefore the 
only ones available for printing. 

Confirmation of the new Commerce position was sought and re- 
ceived and the Senator handling the objection on the floor withdrew 
in favor of the bill. By this time the bill had been called on the floor 
was passed by, time had run out and the session had recessed. 
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We believe that the bill, had it gotten on the floor, would have passed. 

There is here a summary I have of points; I think I will skip them 
to save time. 

Senator Dirksen. All right. Just insert those, Mr. Lyons. 

Mr. Lyons. I am here submitting in response to the request of the 
chairman of the May 4 meeting a number of replies from patent own- 
ers of patents who were affected by emergency periods covered by the 
bill. Some of these are independent inventors who have their labora- 
tories and just sell their inventions or license them, and some of them 
use them in their businesses. 

I will submit these for the record. I particularly want to note that 
of Mr. Scully, who happened at the time to be the vice president of 
the Patent Equity Association and also a member of the patent com- 
mittee of NAM, and his story in here is very interesting, since he had 
an insight into both sides of the patent extention discussion. 

I am submitting also what I think is the most enlightening debate 
and document of information that we have, the 2-hour full debate 
on the floor of the House of Representatives that took place on March 
7 on this bill. All the objections were brought up on the floor by 
Messrs. Brooks and Curtis and a great many of their colleagues 
answered them, and I think that that will be most informative for 
the committee and for the Senators afterward. 

I have submitted those, and this is the packet, Mr. Green and Mr. 
Chairman. 

There were three questions asked of me, Mr. Green, on May 4. In 
the interim I have been able to clarify them. 

The question was raised as to the inclusion of the provision ques- 
tioning the validity of a patent in processing before the Patent Office. 
The supplementary answer that I would like to put in is this: 

Invalidity of a patent should not be permitted as grounds for opposition 
to the extension of a patent because only the Federal courts have the right 
to determine whether or not a patent is valid or invalid, and that only after 
full hearing, usually in a suit for infringement. 

Every patent issued by the Patent Office carries with it the presumption of 
validity, and this presumption stays with the patent until and unless a Federal 
court has decreed that the patent is invalid. 

Therefore, to permit the claim of invalidity as a defense in the 
processing proceedings of the Patent Office would be a usurpation 
of the powers of the Federal courts. 

The second one was a question as to the time period. Whether there 
was an inclusion of military prospective applicants from World War 
IT in the time periods that I will state here. 

It seems that there was, and I would like to strike the reply I made 
on May 4 and substitute this. 

Senator Dirksen. Without objection. 

Mr. Lyons. In reference to the question outlining periods contained 
in subsection (d), page 5, commencing at line 7, [ have gone into 
the matter of the inclusion of applicants under subsection (a) (1), 
in both the periods described in subsections (d) (1) and (d) (2), 
and find that in the committee meetings of the Judiciary Committee 
of the House of Representatives, it was intended to include such 
applicants in both periods, the World War II and Korean periods. 

This is borne out by the explanation in the House Committee Re- 
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port No. 1 1297, under the heading, “Analysis of the Bill,” which on 
page 7, paragraph 4, states: 


Paragraph 1 provides that in cases where the extension is granted to veterans 
on account of active service, the further term is te equalize the length of service 
of applicant’s service in World War II or the Korean conflict during which 
period of service his patent was in force. 


On page 6 the report notes: 


The only veterans likely to apply under this legislation are Korean veterans. 
Thus, while veteran applications for the World War II period are likely to be 
few, if any, eligibility for filing remains open to them. 

The language in subsection (d) of page 5 of the bill therefore correctly 
expresses the intent of the committee and no amendment is either necessary 
or desirable. 


And in behalf of Patent Equity Association, I ask that, due to the 
lateness of the session, every effort be made to expedite this legislation 
to the Senate floor so the Senators will have an opportunity to exercise 
their judgment on it, and that the bill be taken without amendment. I 
fear if any amendment, no matter how slight, is now made, the bill will 
not pass this session and will be worthless at any later time. 

Thank you, Senator. 

Senator Dirksen. Thank you, Mr. Lyons. 

(The prepared statement of Mr. Lyons, in full, is as follows:) 


STATEMENT OF JOHN J. LYONS, LEGISLATIVE DIRECTOR FOR PATENT EqQuiry 
ASSOCIATION, INc. 


My name is John J. Lyons. I am legislative director for Patent Equity 
Association, a nonprofit organization of independent inventors and small busi- 
ness patent owners dedicated to the revival and protection of the American 
patent system. To that end this association asks your favorable consideration 
and timely action in reporting out H. R. 2128 without further amendment. 

For a fuller appreciation of the nature of patent term restoration petitions 
in the past and the need for so-calied extensions provided for in this bill, a 
brief review of the history of this legislation would, I believe, be helpful to 
your committee. 

Shortly after the cessation of hostilities of World War II, petitions for re- 
lief by individual patent owners whose patents had been adversely affected by 
governmental action during the emergency period resulted in the filing for 
private bills. As time went on and the petitions increased, analysis of the 
causes which precluded the prosecution of these patents were found to fall into 
the three general groups presently delineated in H. R. 2128—those patents, the 
normal use or development of which was prevented or substantially curtailed— 
(1) by reason of the service of the owner or his spouse in the Armed Forces 
of the United States; or (2) by reason of Government stop orders; or (3) 
by reason of such owners having granted royalty-free or nominal royalty licenses 
to the United States or to manufacturers furnishing goods to the United States, 
in order to promote the national defense program. Numerous bills in these 
categories were then introduced. 

The 8ist Congress enacted legislation for one of these groups with Pubiic 
Law 598 and, again, the 82d Congress with Public Law 437, confirming the 
precedent of the restoration of patent terms by the extension principle which had 
been established by the act of May 31, 1928. 

By 1953 the number of bills had been consolidated and reduced to five and 
hearings on these were held in the House in June of that year. ‘These five were: 
H. R. 1228, H. R. 1301, H. R. 2309, H. R. 3534, and H. R. 4944. Other bills of the 
same nature were introduced in the Senate. 

It was found that the increase in the number of applications for relief by 
patent extension pointed up the need for a bill of general applicability. The 
handling of such cases which are quasi-judicial in nature properly belongs in the 
Patent Office rather than in the Congress which is neither technically equipped 
for nor should be burdened with the increasing workload. 
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Prior to 1954 the legislative and the administrative climate for the extension 
of patents had not been favorable. Discussions with members of the committee 
and with personnel in the Commerce Department revealed that former presenta- 
tions had been too general in nature. Furthermore, the basis of validity sub- 
mitted for the extension of patents had become confused with economic impinge- 
ments suffered by nonpatent holders who also had been affected by the exigencies 
of the wartime economy. 

In the committee hearings of June 10, 1953, the distinction between the position 
of patent holders and nonpatent holders was clarified for the first time. Patentees 
have in principle a contract with the Government. As a condition precedent 
to the granting of a patent the Government promises to secure the patentee in 
the exclusive rights to his patent for a period of 17 years and in turn the patentee 
agrees to disclose immediately the mysteries of his art or invention and to dedi- 
cate that improvement to the general economic welfare of the national economy 
at the end of these 17 years. The reasonable interpretation of that provision in 
the patent law is that a full net 17 years of protection for the inventor is intended. 

When in times of emergency other agencies of the Government are obliged by 
unilateral action to breach that agreement between the Patent Office and the 
patent holder it is only just and equitable that our Government take steps to 
restore the parties as far as possible to their original positions. It is within the 
power of the legislative branch to do so and at no expenditure of public funds 
for the petitioners ask no monetary remuneration, only repayment in kind— 
a restoration of the time taken out of their limited 17-year term. 

In the case of non-patent-holders such as automobile dealers who were unable 
to secure cars to sell, gas stations which were unable to get supplies and others 
so affected, no such agreement was involved. The Government did not agree to 
secure them in any exclusive rights, nor limit the terms of their activities to 17 
years, nor require them to dedicate their businesses to the general welfare of 
the public after any period of time. Furthermore, such businesses had elements 
of convertibility, while patent holders are so circumscribed by the specifics of 
their patents that stop orders amounted to immobilization. 

A review of the initial print of H. R. 3534 with personnel of the Commerce 
Department and the Patent Office revealed some very real difficulties and resulted 
in constructive solutions. The Department of Commerce had already furnished 
formal comments to the committee which were unfavorable to H. R. 3534 but 
the agency then pointed out that if amendments embodying these solutions were 
adopted by the Congress, the difficulties posed in their 1953 memorandum would 
be vitiated and the act then would be feasible of administration by the Patent 
Office. 

Some 11 months after the hearings of July 10, 1953, a collation of the five 
bills before the Judiciary Committee of the House embodying all essential points 
and all the suggested amendments resulting from the Commerce Department 
conference was reported out unanimously in an amended H. R. 3534. This bill as 
amended and introduced by Mr. Crumpacker of Indiana was considerably clari- 
fied and delimited, was possessed of adequate safeguards and, subsequently, 
received the unanimous approval of the House Judiciary Committee, the House 
of Representatives, and the Judiciary Committee of the Senate. 

Unfortunately in the closing days of the Senate session, with the bill on a 
Consent Calendar, attention was called to the Senate Judiciary Committee report 
which included negative comments from the agencies of Commerce and Justice. 
These letters were dated July 17, 1953, and July 22, 1953, respectively, and per- 
tained to the original H. R. 3534 before it was amended some 11 months later. 
These comments did not take into consideration the revised position of the 
Department of Commerce or the attitude of the Justice Department in view of 
the Commerce Department’s reconsideration. 

Through some inadvertence these memoranda were the only formal trans- 
missions received and therefore the only ones available for printing. Con- 
firmation of the hew Commerce position was sought and received and the Sen- 
ator handling the objection on the floor withdrew in favor of the bill. By this 
the bill had been called on the floor and passed by. Time ran out and the ses- 
sion was recessed. 

We sincerely believe that but for the loss of time involved in securing the 
true facts this bill would have had Senate approval on the calendar call. There 
can be little doubt the bill could have been passed had it been put to a vote. 

H. R. 2128 is the result of a maturely considered and exhaustively debated 
subject matter both on and off the floor of the House. Its presence before you 
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is proof of two separate determinations by the House of Representatives that 
there is a national need which can be satisfied only by its enactment into law. 

The Patent Office, the agency of pertinency, has testified that the present bill 
is feasible of administration and that they now pose no objection to its passage. 

Under the provisions of H. R. 2128 qualified applicants are limited to three 
classes. 

Each of these applicants must prove to the satisfaction of the Patent Office, 
prevention or substantial curtailment of the normal use, exploitation, promo- 
tion, or development of his patent within the emergency periods set forth. 

Applications must be filed within 1 year of enactment of this legislation into 
law. The servicemen’s provisions are mainly an extension of Public Law 598 
for the general purpose of covering the Korean emergency period. The Pat- 
ent Office, which under this bill has the responsibility for administration, has 
already had successful experience administering such extensions under Public 
Law 598. 

The fee provisions were designed to preclude any requirement for additional 
funds for administrative processing by the agency. The bill is unique in that 
it imposes no burden on the Public Treasury. 

No confusion in determining the term of a patent should result, for it would 
be administratively simple to stamp the extension date on the face of the patent as 
is now done for term on originals in the Patent Office files. 

It is within the power of the Congress and it is at least the moral duty of 
the Congress to restore to patent holders any part of the rights given to them 
in the patent grant which were suspended by Government action. 

Precedent for the extension of patents can be found in Public Law 598, 81st 
Congress, Public Law 437, 82d Congress, and the act of May 31, 1928. 

H. R. 2128, with some amended improvements, is otherwise identical with 
H. R. 3534 which passed through the sub and full committees of the Judiciary of 
both the House and the Senate and through the House of Representatives unan- 
imously in 1954 only to be thwarted and die on the Consent Calendar in the 
closing hours of the session. 

Rejection of this bill now will result in irreparable harm to those who still can 
be made whole and force others to petition for relief by private bills. 

For these reasons and in justice to inventors, the encouragement of whom 
the Congress was empowered to promote in article 1, section 8 of the Consti- 
tution, we respectfully ask your timely and favorable action on H. R. 2128 
without further amendment. 

In response to your request at the hearing of May 4, 1956, I have here a num- 
ber of replies from patent owners whose patents were affected during the emer- 
gency periods covered by the bill and who are vitally concerned about the pas- 
sage and the enactment of this bill into law and who feel that the restoration 
of the time taken out of their patents is the fair and equitable solution to this 
patent-restoration problem. Some of these replies are from independent in- 
ventors who depend upon the licensing and selling of their patents alone and 
others are from inventors who use their patents in their own businesses as part 
of their overall operation. I hereby submit these for the record. 

I want to extend my remarks for the record in a much fuller brief on the 
subject matter which I believe would be too time-consuming to be read in its 
entirety before the committee. 


EXTENSION OF REMARKS OF JOHN J. Lyons 


Opposition to patent extension and to H. R. 2128 has come from officials of 
the National Association of Manufacturers and the National Patent Law Asso- 
ciation without the knowledge and over the protest of parts of their member- 
ship. 

The opposition has pinpointed section 154 of the 1952 act as the target of their 
reaction. This section defines a patent grant as “the right to exclude others 
from making, using or selling the invention.” 

The opposition takes the position that the wording of this section completely 
defines and limits the patent grants and that government stop orders «id not 
tuke away from the patentee his “right to stop others.” 

In the 83d Congress Judiciary Subcommittee, Chairman Kenneth Keating, of 
New York, looked beyond this narrow legalistic concept with its particularistic 
citations drawn from individual cases before the courts and addressed his atten- 
tion as a legislator to the intent in the Constitution and the equity and justice 
in the problem. 
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No clearer expression of the fundamental responsibility of the lawmaker 
can be given than by quoting his words before the House of Representatives, 
July 27, 1954, on H. R. 3534, the identical predecessor bill to H. R. 2128, which 
is now under consideration : 


“Mr. Speaker, I will leave to others, who by training and experience are better 
qualified than I, to discuss the niceties of legal theories regarding the charac- 
teristics of the rights which granted to inventors by the issuance of patents by 
the United States. 

“My remarks will be confined to the fundamental merits of this bill as a 
demonstration of the determination of Congress to redeem the merited repu- 
tation that our Government holds for discharging whatever obligations it 
assumes. 

“As a prelude to these brief comments, it is sufficient to reiterate the signitfi- 
cant words of our Constitution by which Congress is granted the power to 
‘to promote the progress of science and useful arts by securing for limited 
times to authors and inventors the exclusive rights to their respective writings 
and discoveries.’ 

“TI speak only to the basic question presented by this bill of whether or not 
the Congress, pursvant to this purposeful grant of power in the Constitution, 
already has passed legislation under which the Government has fully dis- 
charged the obligations it assumed by the issuance of patents to inventors. To 
weigh the equities of the proposed legislation now under consideration, it is 
immaterial to me whether the holder of a patent issued under our present laws 
has the exclusive rights to its full use and exploitation or whether he has merely 
a right to exclude others from its use. Under any theory, the fundamental issue 
before us is whether or not the Government has fairly and diligently and com- 
pletely carried out the obligations thus assumed. 

“From the testimony presented to the Committee on the Judiciary upon the 
hearings on this and several other bills for patent extension, I believe the con- 
clusion is inescapable that the Government is at least morally bound to grant 
an extension of the terms of patents under the conditions specified in the bill 
as amended by the committee. 

“Essentially, the rights granted to an inventor by the issuance of a patent 
under our laws are analogous to those which arise out of a simple cortract. 
In exchange for the public disclosure and dedication of an invention, the Govern- 
ment of the United States solemnly undertakes to secure to the inventor the 
exclusive rights to the use of his invention for a full period of 17 years. That is the 
inducement to inventors which the Government has long offered by law and upon 
which inventors have been led to rely. 

“Now, as legislators we would be justifiably incensed if someone proposed 
that we enact a statute arbitrarily reducing the terms of patents heretofore 
issued and outstanding from the issued period of 17 years to a period of 13 years 
or even less. We would regard such a proposal as a clear violation of the obliga- 
tions which the Government assumed when the patent was issued. And yet the 
result is the same when the Government during public emergencies, issues an 
order directing that for a period of time the holder of a patent shall not use 
certain machines or articles or materials or processes the use of which is neces- 
sary to the use or development or manufacture or exploitation of a patented 
invention. A similar result occurs when the inventor himself is drafted into the 
armed services or is accepted for enlistment therein. 

“The fact that the Government does not take such drastic measures except 
during public emergencies does not justify the Government refusing to make 
reasonable restitution for that part of the 17-year period of the patent during 
which the action of the Government prevented or substantially curtailed the use 
and development of the patent. In my opinion, the provisions of this bill would 
provide no more than reasonable restitution in those classes of cases most directly 
affected. 

“The right to the exclusive use of a patented invention for the full period of 
17 years is analogous to, if not in essence, a right of property. Where the Gov- 
ernment expropriates private property for public use it is required by the Con- 
stitution to pay just compensation therefor. If public emergencies such as World 
War II or the Korean conflict force the Government to abridge the special obliga- 
tions it assumed by the issuance of patents, the least the Government can do to 
make good its original undertaking is to extend the terms of such patents for a 
period corresponding to that during which the normal use or development of the 
patent was prevented or substantially curtailed. 
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“My conclusion is that unless a bill such as H. R. 3534 is enacted into law, 
we cannot contend that our Government has fairly and justly carried out the 
obligotions it assumed by the issuance of patents under our laws. To avoid such 
an unjust and distasteful consequence I urge all of my colleagues to support this 
bill.” 

Our patent laws find reason for their existence in article 1, section 8, No. 8, of 
the Constitution which reads as follows: 

“The Congress shall have Power * * * to promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the exclusive 
Rights to their respective Writings and Discoveries; The words ‘by securing for 
limited times’ connote no limitation in the meaning of the word ‘securing’ or any 
contingency in the terms of the ‘limited times’ as established by the Congress.” 

The clause does not say, “Congress shall have the power to grant to inventors 
the right to prohibit others from using their inventions.” It does say, “Congress 
shall have the right to secure to inventors the exclusive rights to their dis- 
coveries.” 

By implication, at least, the right to exclude all others from practicing a 
patented invention includes the right to waive the exclusion and to grant licenses 
to others. These rights of exclusion and its waiver are certainly vested solely in 
the patent owner. When society, through the action of a Government agency pro- 
hibits the exploitation of such patented invention for any portion of the 17-year 
contract period, then society has taken the right of exclusion from the patent- 
owner’s hands and into its own. 

Section 154 of the 1952 act must be interpreted in its relation to the clause 
of the Constitution which gave Congress the power to enact patent legislation 
and also in connection with other provisions of the 1952 act. 

The clause in article 1, section VIII, clause 8, of the Constitution provides: 

“The Congress shall have power * * * to promote the progress of science and 
useful arts by securing for limited times to authors and inventors the exclusive 
rights to their respective writings and discoveries.” 

Of what the patent grant consists cannot be understood until the above clause 
in the Constitution is understood. Under this clause, 2 and only 2 areas for the 
exercise of judgment and decision are left open to the Congress. These 2 areas 
are: 

1. “The Congress shall have power to promote the progress of science and useful 
arts * * *.” This does not make it mandatory for Congress to use such power; 
that is left to the judgment and decision of Congress. 

2. “For limited times.” This means that the length of life allotted to a patent 
is left to the judgment and decision of Congress. 

Note that with the exception of allowing Congress to set the time limit, the 
nature of the reward to be offered inventors is not left to the judgment of 
Congress. This reward is clearly spelled out in this clause of the Constitution, 
and Congress has not been granted the right to alter its nature. This clause 
provides that in the event Congress decides to offer a reward to inventors it 
may do so by promising “to secure to inventors the exclusive right to their 
respective discoveries,” and for a length of time to be determined according to 
the best judgment of the Congress. There can be no other interpretation of the 
patent clause in the Constitution. 

The word “secure” is a word of definite meaning. Anything less than a 
definite meaning changes the word to “insecure,” and there is no limit to the 
degrees of insecurity. The word “secure” is as definite as the word “dead.” 
“Almost dead” is not dead; “almost secure” is not secure. 

And what is secured to inventors? The full rights of a patent as personat 
property. The 1952 act recognized this, for the first paragraph of section 261 
states, “Subject to the provisions of this title, patents shall have the attributes 
of personal property.” 

The footnote in explanation of the new wording of section 154 of the 1952 
act reads as follows: 

“* * * the wording of the granting clause is changed to ‘a right to exclude 
others from making, using, or selling,’ following language used by the Supreme 
Court, to render the meaning clearer. * * *” 

From this it can be seen that it was not the purpose of the authors of section 
154 to curtail the rights granted to inventors, as provided for by the Constitution, 
but rather it was their purpose to “render the meaning clearer.” 

§2110—56——-12 
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To understand the intent of the authors of section 154, we must look at the 
prior law. Section 4884 of that law defines the patent grant as “* * * the exclu- 
sive right to make, use, and vend the invention * * *.” 

The above, while far from complete, is more in keeping with the granting 
clause in the Constitution. The change to the new wording, section 154, was 
made because certain persons had taken the wording of the old section 4884 
literally without regard to any matter other than the words used. They claimed 
that when an inventor was granted a patent for an improvement on a previous 
patent, then, due to the wording of this clause he also received the right to 
“make, use, and vend” his invention even though in so doing he trespassed on 
the unexpired rignts of a previous inventor. 

While from time to time such legalistic twist on the definition of the patent 
srant as outlined above was attempted, in no case did the courts support such 
contention. Nevertheless, the authors of section 154 believed that the new 
wording would avoid any such interpretations, and would “therefore render the 
meaning clearer.” This new wording does make it clear that the inventor of 
an improvement on an underlying patent, which is still active, cannot claim 
the right to the use of the underlying invention, and to that end, but only to that 
end, was the meaning rendered clearer. 

In attempting to clarify this one phase, the authors forgot that in many cases 
there are no active underlying patents which would prevent the use of new in- 
ventions, and that many improvement inventions are based on expired patents. 
So, to avoid the argument in one case, the authors provided a new wording which 
the legalistic quibblers are now using in an attempt to limit the scope of a patent 
grant from that specified in the Constitution. Section 154, in curing one possible 
misinterpretation of the patent grant, has provided the opportunity for a new 
misinterpretation which could not have been in the minds of the authors of sec- 
tion 154 at the time it was written. 

It should be abundantly clear-that section 154, of the 1952 act, can be interpre- 
ter only in connection with the constitutional provision of article I, section 
VIII, clause 8. 

In view of this constitutional provision, the proper interpretation of the patent 
grant is: The inventor shall have for a period of 17 years the exclusive rights to 
the full use and control of his invention, provided it does not infringe upon under- 
lying inventions or patents which are at the time still active. 

Congress has the power to rescind the patent laws in their entirety. Congress 
has the power to alter the length of life allotted to issuing patents, but Congress 
does not have the power to alter the nature of the patent grant. 

Furthermore, under our Constitution, no other department of our Govern- 
ment has the power or the right to alter the length of life of a patent. 

While Congress has the right to change the 17-year period of issuing patents, it 
does not have the right to shorten this period on already issued patents. A pat- 
ent once issued is a contract between the inventor and the Government, and a con- 
tract, unless expressly provided for in its terms, cannot be altered on a unilateral 
basis. 

When during World War II, an agency of the Government issued stop orders 
which deprived the owner of the full benefits of his patent, it took unilateral 
action which breeched the contract and reduced the 17-year term agreement to, 
in most cases, a 13-year tenure. The Government is under legal and moral obli- 
gation to restore to the patent owner the time so taken away and no ruminations 
on legal dicta can dissolve this responsibility. 

The Patent Act of 1952 has recognized the principle involved by providing that 
compensation shall be paid inventors whose public use of their inventions was 
prevented by Government secrecy orders, even though their patent when issued 
will then have the 17-year life. Section 183 of the 1952 act provides: 

“An applicant * * * whose patent is withheld * * * shall have the right * * * 
to apply to the head of any department or agency which caused the order to be 
issued for compensation for the damage caused by the order of secrecy. * * *” 

It is argued that the wording of section 154 of the 1952 act is correct because 
the Government cannot give to an inventor rights which he already possesses. So 
far as it goes, that is correct but in keeping with the Constitution, the Government 
can secure to the inventor those rights, and that is exactly what the patent grant 
promises. Taking 4 years away from a patent owner certainly is not securing him 
in his right to 17 years protection as promised in the patent contract. 

Again, we do not regard as conclusive against general patent extension legis- 
lation as such, the argument advanced by the opposition that the patent owner 
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receives only a limited right to exclude others from making or using or selling 
his patented invention and is therefore not entitled to relief unless, as is almost 
never the case, that limited right has been impaired. Such argument overlooks 
the development of the principle of “frustration” in the general law of contract, 
which, as Professor Williston has pointed out, is applicable even though per- 
formance of the contract has not, literally, become impossible. 

Thus, as stated in 6 Williston on Contracts (Revised Edition 1938) paragraph 
1935, containing a classification of cases of excusable impossiblity, it is stated at 
page 5419: 

“The fifth class does not strictly fall within the boundary of impossibility. Per- 
formance remains entirely possible, but the whole value of the performance to one 
of the parties at least, and the basic reason recognized as such by both parties, 
for entering into the contract has been destroyed by a supervening and unfore- 
seen event. This does not operate primarily as an excuse for the promisor, the 
performance of whose promise has lost its value, but as a failure of consideration 
for the promise of the other party, not in a literal sense it is true, but in sub- 
stance, because the performance has lost its value. The name ‘frustration’ has 
been given to this situation. Until recently, it has received little clear recog- 
nition, but its adoption seems involved in some decisions and their justice is 
plain.” [Emphasis in original.] (See also, ibid, sections 1954 et. seq.) 

As pointed out in later sections of Professor Williston’s work (see particularly, 
ibid., pp. 5478-5480), the better rule is that one who has furnished the agreed 
compensation prior to the happening of the event constituting frustration, and 
prior to performance by the other party to the contract, should be permitted to 
recover such consideration. 

There is no particular difficulty in equating situations arising under the gen- 
eral law of contracts and those existing with particular reference to the patent 
contract. And it would appear that there are patent situations on the basis of 
which an equitable claim for extension can be made out. 

A patent may be regarded as a contract between the United States and the 
patentee. The undertaking of the patentee is to teach the public how to prac- 
tice his invention and to dedicate that invention to the public. Assuming the 
undertaking of the United States to be the limited one of assuring to such paten- 
tee the right to exclude others from making or using or selling the patented in- 
vention for a term of 17 years from the date on which the patent issued, it is 
submitted that a basic reason, recognized as such by both parties, for entering 
into this contract, is that the patentee, or those licensed by him, shall be able to 
practice the invention for economic gain—for however much the invention may be 
worth. 

We have no doubt that the profit motive constitutes a fundamental premise 
upon which the draftsmen of the Constitution and the patent laws hoped to 
stimulate inventors to exert themselves and to disclose the results of their work, 
and upon the basis of which also, inventors do these things. It does not seem 
realistic to take the position that either party to this compact was under any 
illusion that invention would be stimulated, or that inventors would be satisfied, 
by the granting and receipt of a nugatory right to exclude. 

It should also be noted that the patentee has fully performed his part of the 
bargain, and furnished all of the requested consideration by the disclosure inher- 
ent in the issuance of a patent. Although, strictly speaking, it is impossible 
for him to recover this consideration once disclosure has been made, it seems 
entirely consistent with the remedial principle of the doctrine of frustration to 
afford him relief, in an appropriate case, by granting an extension of the term of 
his patent, for a period equal to that for which frustration was operative. This 
would be analogous to permitting recovery of the value of performance, where 
counter performance has become impossible. See 6 Williston on Contracts (Re- 
vised edition 1938) paragraph 1972. 

It is further to be noted that the principle of contract “frustration” is applied 
wherever the requisite failure of consideration can be shown to exist, without 
regard to whether such failure can be attributed to action on the part of the 
other party to the contract. It would seem that the right of the patentee to 
some remedy for frustration of the patent conract would arise a fortiori in those 
cases where such frustration was brought about by act of the United States or 
any of its agencies. 

The fact that the right to relief might be limited to those cases in which it 
could be established not only that the patent contract had been frustrated, but 
also that such frustration had been caused by the United States or any agency 
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thereof, has a bearing upon another objection frequently urged against any and 
all patent legislation, namely, that such legislation would introduce an element 
of uncertainty into the planning and preparations of those who intend to utilize 
patented inventions after they have terminated. 

If the remedy is in fact limited to those cases where there has occurred, in 
whole or in substantial part, a frustration of the contract between the inventor 
and the United States, brought about by the latter, the number of patentees 
entitled to relief is not likely to be great, save after a war or other grave national 
emergency. Even then, in such situation, the equities would seem to lie definitely 
on the side of the inventors rather than on that of manufacturing members of 
the public seeking to take advantage of a contract, the consideration for which 
has failed. Moreover, those sufficiently well advised to be able to plan or pre- 
pare to utilize specific inventions as soon as the patents thereon terminate, 
would be, in most cases at least, well aware of the existence or nonexistence 
of the conditions upon which a request for an extension could be based. 

Another argument against patent extension legislation—to the effect that 
such legislation is class legislation and as such is inequitable to the many citizens 
who inevitably suffer loss of one sort or another during wars or national emer- 
gencies and receive no compensation therefor—if carried to its logical conclusion, 
would preclude the granting of any relief for the taking of property, or for other 
casualties. Without a doubt, the United States could not afford to remedy all of 
the financial casualties of war. This has not, however, prevented the Congress 
from making provision for relief for those having direct contractual relations 
with the Government whose position was adversely affected by governmental 
action. This is exemplified by the statutory provisions for the termination of 
war contracts (41 U.S. C., par. 101 et seq.). 

In this connection it may be recalled that Representative Crumpacker, during 
the 1953 hearing before Subcommittee No. 3 of the Committee of the Judiciary, 
House of Representatives, 88d Congress, Ist session, on H. R. 1301, et ul. stated, 
as reported at page 76 of the printed transcript of the hearing: 

“In that connection, I might suggest that the solution rather than one indi- 
vidual private bill might be general legislation permitting all people in that 
class to file claims perhaps either in the Court of Claims or in some commission 
set up for the purpose similar to provisions in the war contracts termination leg- 
islation and things of that sort. It would relieve Congress of the burden of 
passing on each individual case when it arises.” 

Although “frustration” of the patent contract differs technically from the 
breach of contract involved in canceling or terminating war contracts, both 
situations under the general law of contracts give rise to a right to relief. Ac- 
cordingly, there is no more ground for regarding patent-extension legislation as 
class legislation than there is for so regarding statutory provisions seeking to 
protect war contractors on termination. 


(The following was also submitted by Mr. Lyons :) 
[Congressional Record, March 7, 1956] 
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Mr. O’NerLu. Mr. Speaker, by direction of the Committee on Rules, I eall up 
House Resolution 409 and ask for its immediate consideration. 

The Clerk read the resolution, as follows: 

“Resolved, That upon the adoption of this resolution it shall be in order to 
move that the House resolve itself into the Committee of the Whole House on 
the State of the Union for the consideration of the bill (H. R. 2128) to authorize 
the extension of patents covering inventions whose practice was prevented or 
curtailed during certain emergency periods by service of the patent owner in 
the Armed Forces or by production controls. After general debate, which shall 
be confined to the bill, and shall continue not to exceed 2 hours, to be equaliy 
divided and controlled by the chairman and ranking minority member of the 
Committee on the Judiciary, the bill shall be read for amendment under the 
5-minute rule. At the conclusion of the consideration of the bill for amendment, 
the Committee shall rise and report the bill to the House with such amendments 
as may have been adopted, and the previous question shall be considered as 
ordered on the bill and amendments thereto to final passage without intervening 
motion, except one motion to recommit.” 
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Mr. O'NEILL. Mr. Speaker, I yield myself such time as I may consume, at the 
conclusion of which I yield 30 minutes to the gentleman from Illinois, Mr. 
Allen. 

Mr. Speaker, House Resolution 409 provides for an open rule and 2 hours of 
general debate on H. R. 2128. 

The Constitution of the United States provides : 

“The Congress shall have power * * * to promote the progress of science and 
useful arts, by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries—” 

This is from article I, section 8, clause 8. 

To give effect to the constitutional purpose of promoting “the progress of 
science and useful arts” by encouraging inventions and their immediate disclo- 
sure as well as their ultimate dedication to the public, Congress long ago enacted 
laws which secured to inventors the exclusive right to the full use and control 
of their inventions for a period of 17 years. 

An invention is the personal property of the inventor. He has no compulsion 
to turn it over to be used by the general public if he does not so desire. Conse- 
quently Congress made a contract with him, that if he would turn over useful 
inventions, Congress would protect him for a period of 17 years. 

This bill would authorize the extension of the terms of certain patents, the 
normal use, exploitation, promotion, or development of which was prevented or 
substantially curtailed for various reasons: First, because of the service of 
the owner in the Armed Forces—this provision is, in effect, identical with that 
contained in the act of June 30, 1950; second, because of an order by an agency 
of the Government which limited or prohibited production; and third, because of 
the grant of royalty-free licenses to the United States or the grant at a nominal 
royalty in order to promote any program for national defense. 

The length of time that such extensions of patents may be granted is outlined 
in the bill and depends on the reason why the normal use of the patent was pre- 
vented or curtailed. 

Under the provisions of the bill the owners of such patents would be permitted 
to file an application with the Commissioner of Patents who would take action 
either granting or refusing the requested extension. Fees to be paid by the 
applicants and opponents to an extension would be determined by the work 
required and the cost of such work to the Patent Office, but would not exceed 
$150 in the case of an applicant or $50 in the case of an opponent. 

The bill also provides for appeal processes to the United States Court of Cus- 
toms and Patent Appeals or to the District Court for the District of Columbia 
in the event an applicant is dissatisfied with the decision of the Commissioner 
of Patents. 

The bill actually costs the Government of the United States no money. 

I may also add that in the 83d Congress this bill went through the Congress 
on the Unanimous-Consent Calendar. 

I urge the adoption of the resolution so the House may proceed to the consid- 
eration of H. R. 2128. 

Mr. ALLEN of Illinois. Mr. Speaker, as always, the able gentleman from Massa- 
chusetts has clearly defined the rule and the main provisions of the bill. I do 
not know of anyone who is against the rule, although it is my understanding 
there is a little controversy in regard to section 2 of the bill itself. Personally, 
I urge the adoption of the rule as well as the passage of the bill. 

Mr. O’NEILL. Mr. Speaker, I move the previous question. 

The previous question was ordered. 

The resolution was agreed to. 

Mr. WIL.LIs. Mr. Speaker, I move that the House resolve itself into the Com- 
mittee of the Whole House on the State of the Union for the consideration of 
the bill (H. R. 2128) to authorize the extension of patents covering inventions 
whose practice was prevented or curtailed during certain emergency periods 
by service of the patent owner in the Armed Forces or by production controls. 

The motion was agreed to. 

Accordingly the House resolved itself into the Committee of the Whole House 
on the State of the Union for the consideration of the bill H. R. 2128, with Mr. 
Evins in the chair. 

The Clerk read the title of the bill. 

By unanimous consent, the first reading of the bill was dispensed with. 

Mr. Wiiuts. Mr. Chairman, I yield myself 5 minutes. 
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(Mr. Willis asked and was given permission to revise and extend his remarks. ) 

Mr. Wiis. Mr. Chairman, the general purpose of the bill before the House 
today, H. R. 2128, is to extend the terms of patents falling within certain cate- 
gories whose normal 17-year duration was shortened as the result of the Second 
World War and the Korean conflict. 

I wish to outline the broad objectives of the legislation. The details and the 
technical aspects will be discussed by others, and particularly by the author of 
the measure, our capable colleague, Mr. Crumpacker, of Indiana. 

The Constitution of the United States provides: 

“The Congress shall have power * * * to promote the progress of science and 
useful arts, by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries.” 

Watch the words “limited times.” The Constitution permits Congress to 
promote the progress of science and useful arts by giving the inventors exclu- 
sive use and control of the fruits of their ingenuity, but for a limited time only. 
Accordingly, many years ago, Congress limited the life of a patent to 17 years. 
After 17 years the invention goes into the public domain. That means that any- 
one can use the patented device after 17 years. Obviously, therefore, an in- 
ventor must develop and exploit his patent with all possible haste, consistent 
with good business practice. 

Now as a result of the Second World War and the Korean conflict the lives of 
certain patents were shortened by action of the Federal Government. 

For example, certain veterans who owned patents were prevented from ex- 
ploiting and developing their discoveries while in the service. Section 1 of the 
bill deals with that situation and would extend the term of such patents to com- 
pensate for the time lost during service. 

Similarily, the use of patents owned by certain civilians was substantially 
curtailed or even prevented as the result of the war. For example, stop orders 
and restrictions imposed by the Government itself on the use of machines, arti- 
cles, materials, or processes prevented patent owners from developing and ex- 
ploiting their patents during the normal term of 17 years. Section 2 of the bill 
deals with patents in that category. 

Finally, many patriotic citizens desiring to promote the war effort or defense 
programs granted free licenses to the Government to use their patents. The 
grant of the license to the Government without payment of royalties, of course, 
was made for the duration of the war. The patent owners who granted such 
free licenses had in mind that the duration of the war meant the shooting war. 
As a matter of fact, the patent owners who had good lawyers provided in the 
contract of assignment itself that the grant would last during the period of 
hostilities plus 6 months. But many patent owners who were motivated by 
sheer patriotism signed rather blanket licenses providing for a during-the-war 
grant. The Presidential proclamation officially declaring war at an end was 
not issued until April 25, 1952. Accordingly, the patent owners who did not 
provide for the grant to expire 6 months after hostilities have been discriminated 
against. Therefore, section 3 would remove this discrimination and would 
equalize the effective period of free license assignments to the Government. 

Quite a number of bills were introduced to grant relief to patent owners, 
the lives of whose patents were shortened as the result of the war. The bills 
had the same purpose in mind but approached the problem in different ways. 
The members of the committee, therefore, delegated to our distinguished col- 
league the gentleman from Indiana, Mr. Crumpacker, the tremendous task of 
putting all of the bills in one package. Mr. Crumpacker devoted a great deal 
time and study to the problem and the bill now before the House is his handi- 
work; and as I said before, I will leave to him and the several authors of the 
private bills the burden of explaining the details and technical aspects of the 
legislation. 

Mr. Chairman, I reserve the remainder of my time. 

The CHAIRMAN. The Chair recognizes the gentleman from Indiana, Mr. Crum- 
packer. 

Mr. CrumMPacKeEr. Mr. Chairman, I yield myself 15 minutes. 

Mr. Chairman, this legislation would seek to correct an inequity which arose 
out of wartime conditions during World War II and the Korean emergency. 
What it seeks to do is to permit the extension of the term patents where their 
normal use and exploitation was restricted or banned by wartime regulations. 
There are three main provisions of the bill, as the very capable chairman of 
the subcommittee, the gentleman from Louisiana, Mr. Willis, has explained. 
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The first subparagraph deals with veterans who were called into the military 
service and thereby were unable to exploit their patent rights. This bill merely 
extends to the veterans of the Korean war the same rights we have already 
granted to veterans of World War II. 

The main provision of the bill, the real heart of the legislation, is the second 
provision, That is the paragraph that deals with patents, the exploitation of 
which was interfered with or completely prohibited by action of the Federal 
Government during either war emergency. There are many arguments made 
against this provision. In the first place, patent extensions are not favorably 
viewed by most of the patent bar, and. generally speaking, this Subcommittee on 
Patents and Copyrights of the Committee on the Judiciary has always maintained 
a consistent policy of refusing individual patent extensions, and has passed very 
little in the way of general extension legislation. The argument is that once a 
patent expires it goes into the public domain, and to extend one beyond the 
statutory period of 17 years might infringe on rights already accrued or soon 
to acerue, in the general public, to the use of the patent. 

Mr. CeLtrter. Mr. Chairman, will the gentleman yield? 

Mr. CruMPACKER. I yield. 

Mr. CELLER. Is it not true that when the Government gives an exclusive fran- 
chise to a patentee that is in the nature of a contract? 

Mr. CrRuMPACKER. It partakes of the nature of a contract. 

Mr. CELLER. And anything which interferes with the operation of that contract 
certainly should entitle the patentee to be able to recoup that loss because of 
Government interference? 

Mr. CRUMPACKER. That is exactly right. 

Mr. CeLiLer. And that is exactly what this bill does? 

Mr. CRUMPACKER. That is right. 

Mr. CELLER. The argument that other people lost during the operation of the 
war and therefore you should not take this particular class of the population 
and give them relief has been made. Is there any distinction between patentees 
and the owners of ordinary business which may have been injured by the 
Government? 

Mr. CrRuMPACKER. There very definitely is. , 

Mr. CELLER. Will you give us the reasons why you distinguish between the 
two? 

Mr. CRUMPACKER. By the very nature of a patent right, while it is not, techni- 
cally speaking, a contract between the Government and the patent holder, still, 
in an equitable sense, it is a contract, in that the Government undertakes to 
guarantee the patent holder exclusive right to the use of his invention for a 
period of 17 years. There has been quite a bit of discussion in connection with 
this legislation over the actual nature of a patent right. Some say that it is 
merely a monopoly, the right to exclude others from the use of the invention, but 
actually a patent is two things: In the first place, it is the common-law right of 
the inventor to the use of his invention; and, secondly, it is the right given by 
the Constitution and the laws of the United States to exclude others from the use 
of the invention. 

A patent has most of the same characteristics of other property rights. Among 
these are the right to make use of it and to exclude others from its use. A 
patent right can be sold; it can be licensed. The monetary remuneration from 
an invention usually comes in the form of royalties where the right to use is 
simply sold to a particular manufacturer or manufacturers; and it is an 
extremely valuable right. 

When the Government steps in and tells the patent holder that because of the 
war emergency he cannot use or cannot permit others to use it, cannot in any 
way exploit it or obtain remuneration for it, they are interfering with a very 
valuable right in the patent holder and he suffers very great monetary loss 
because of this. 

But the one thing that makes patents a separate class from other property 
rights is that a patent runs for a limited period of time. The owner has 17 years 
in which to realize a profit from his invention. It was the thinking of the 
framers of the Constitution and of the many Congresses that have passed patent 
legislation since that time that the public benefits through encouraging invention 
by granting the inventor this exclusive right for a definite period of years. I 
do not think I need dwell upon the very important role inventors and inventions 
have played in the development of this country. 

Mr. Donovan. Mr. Chairman, will the gentleman yield? 
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Mr. CruMPACKER. I yield. 

Mr. Donovan. Getting away from generalities, can the gentleman give us one 
clear example or quote a particular case of injustice which this legislation is 
designed to adjust? 

Mr. CruMPACKER. I can cite one.for the gentleman. It is on a patent which 
has already expired and expired long enough ago so that this legislation will 
not direetly affect it, but it is an example of what can and did happenin these 
eases. It is the case of a patented steel alloy known by the trade name of corten. 
It is an alloy which has many of the attributes of stainless steel but which is 
much cheaper to manufacture. This alloy was developed in the thirties and 
was just coming to the point of prefitable exploitation when the war came 
along and the Government by decree banned its further manufacture because it 
used certain critical materials. After the war, a considerable market for this 
alloy was developed. But just at the time when it had reached the point where 
the invention was producing considerable income, the patent expired and the 
patent holder had been able to enjoy only a few short profitable years out of his 
total period of 17. 

Mr. Donovan. And does this bill revive the patentor’s right for the period 
during which he was excluded from enjoying this right in the case the gentle- 
man cited? 

Mr. CrumMpackeEr. The bill provides that the patent shall be extended for a 
period equal to the time during which production was banned or curtailed during 
the war. 

Mr. FisHer. Mr. Chairman, will the gentleman yield? 

Mr. CRUMPACKER. I yield. 

Mr. FisHer. The gentleman from New York asked for specific instances of 
injustice which have occurred. In the hearings before the Judiciary Committee 
there are a number of instances such as the gentleman recited. They can be 
found in the record. I think a very good case in point was presented before the 
Rules Committee by the gentleman from Florida, Mr. Bennett, when he referred 
to a case at Jacksonville, Fla.; and since we are mentioning names, the man 
there adversely affected was Mr. R. W. Shannon, of Jacksonville, whose concern 
manufactures an improved style chair under a patent. The useful life of his 
company’s patents was greatly shortened because the company was forced to 
completely suspend its operations from 1941 to 1945, and to limit production 
during the Korean emergency steel shortage. As a result, Mr. Shannon estimates 
that his company has lost about the equivalent of one-third of his patent’s useful 
life. Two of his patents will expire in 1957 and 1959, unless extended by enact- 
ment of H. R. 2128. Thereafter, larger competitors who have greater resources 
will be able to manufacture articles under the expired patents, and Mr. Shan- 
non has expressed the fear that he will not be able to compete with their superior 
economic resources. 

As he puts it: 

“My two remaining patents are all that keep my business alive, because as 
soon as they expire, giant manufacturing companies with which I cannot compete, 
will be free to make our products. Some are ‘breathing down my neck’ already.” 

I think that is a very good case of small-business men, and it can be multi- 
plied hundreds of times all over the Nation, who have been adversely affected by 
a stop order on the part of the Government, as a result of which their 17 years 
have been reduced to 14 or 13 years. 

Mr. CRUMPACKER. I thank the gentleman. 

Mr. Aueust H. ANDRESEN. Mr. Chairman, will the gentleman yield? 

Mr. CRUMPACKER. I yield to the gentleman from Minnesota. 

Mr. Aucust H. ANpDRESEN. The purpose of this bill is quite obvious. It 
is a fair and equitable bill and I hope the House approves it. 

Mr. CruMPACKER. Mr. Chairman, I would like to point out that this bill does 
not propose to have the Government pay patent holders in any way. This is not 
an attempt to have the taxpayers reimburse anybody for their war losses. In 
that connection I think there is a very definite distinction from some other cate- 
gories of war losses that may occur to anyone who stops to think about it. 

A great deal has been said about the case of the filling station operator and 
other groups of businessmen who suffered business losses because of wartime 
conditions. This is not an attempt to have the Federal Government reimburse 
anyone. All this is, is an attempt to give the patent holder an opportunity to go 
out and recoup in private business the losses suffered during the war. 
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Some mention has been made of these patent holders being a special class. In 
a sense they are a very special class. They are one of a few groups damaged 
during the war who have not been taken care of in one way or the other since. 

I would like to cite as an example a somewhat similar loss that was suffered 
by gold mine operators. The Government, during the war, decided that gold 
mining was not essential and, therefore, issued a decree which rather effectively 
banned all gold mining. A number of gold mine owners came into the United 
States Court of Claims and filed claims against the Government for the very 
considerable losses they suffered during the war as a result of this order. The 
Court of Claims handed down an opinion on February 20, 1956, holding that the 
Government was liable and, with your permission, I should like to read the 
conclusion of their opinion : 

“We conclude that L—208,” which was the order which closed them down, “by 
prohibiting the carrying on of otherwise lawful mining operations, placed a 
servitude on plaintiffs’ profitable or beneficial use of their mines and thus 
amounted to a temporary taking of that property right in the case of those mine 
owners and operators who were forced to close their mines by virtue of their com- 
pliance with those provisions of L—208 which prohibited them from using their 
materials, facilities, and equipment to mine gold and which ordered them to 
close down their mines. Such mine owners and operators are entitled to be paid 
just compensation within the meaning of the fifth amendment to the Consti 
tution.” 

The court said that this was a taking of property without due process of law 
contrary to the Constitution. Well, if it is a taking of property without due 
process of law to ban gold mining, why is it not the same thing to ban the use 
of patent rights and the obtaining of patent royalties” 

Mr. CeLter. Mr. Chairman, will the gentleman yield further? 

Mr. CRUMPACKER. I yield. 

Mr. CELLER. I would like to get 1 or 2 matters of principle straightened 
out. As I understand, a patent gives the patentee the right to exclude others 
from using the patent. Through these emergencies there, of course, was nothing 
to prevent the patentee from excluding anybody from the use of the patent. He 
could have proceeded in the courts. But, is it not true that that is only one side 
of the shield? He has, in addition to the right to exclude the common-law right 
to use and to exploit and to make. If, for example, he could not get the materials 
because of controls of one sort or another, he therefore could not make. If, for 
example, the Government exploited the patent, he had sort of an empty right. 
He could not sell the patent; he had nothing to sell, really: he had nothing to 
exploit. Would it not be unfair, therefore, to allow that situation to continue 
without giving some sort of remedy, some sort of recoupment? And if we do not 
do that, it strikes me that we are doing the patentee an injustice and soiling the 
good name of the United States because by its action it interfered with the opera- 
tion of his patent. 

Mr. CruMPACKER. That is true. 

Mr. Chairman, I yield 20 minutes to the gentleman from Massachusetts, Mr. 
Curtis. 

Mr. Curtis of Massachusetts. Mr. Chairman, I rise to oppose a part of this 
bill, and when the proper time comes shall move to strike out subsection 
2, the subsection that has been discussed here, providing for the extension of 
patents whose exploitation was interfered with by war production controls. 

I suppose, Mr. Chairman, that it is logical that this debate should be largely 
taken part in by those of us who happen to sit on the subcommittee of the 
House Committee on the Judiciary which deals with patents and which heard 
all the testimony. 

I may add that I am sorry to find myself in disagreement with the gentle- 
man from Louisiana, the distinguished chairman of our subcommittee. I think 
I can say that 99 percent of the time we agree. I also point out that there 
is nothing partisan in this disagreement. You will find that in the commit- 
tee itself there was a large measure of disagreement, as is shown by the 
minority views which were filed, and with people from both sides of the aisle 
taking either one position or the other. 

There are some very important bodies and organizations that are strongly 
opposed to this legislation and especially to this section. I call your atten- 
tion to the fact that the Department of Justice has given an adverse report 
to our committee on this bill. That report and the opposition of others will be 
found in the report of the committee. I call attention to the minority reports. 
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The Bureau of the Budget has voiced strong objections to this legislation. 
Those objections will be found quoted in a letter from the Department of Com- 
merce to our committee. 

The organized patent bar, the American Patent Law Association, has come 
out against this bill; and I point out, Mr. Chairman, that that is a self-denying 
position for the patent bar to take. Under this law every application for 
extension will have to be given,a hearing before the Patent Office. That pre- 
sents a wide opporturity for practice for members of the patent bar, and so 
I say that their oppcsition to this legislation has particular significance. 

Mr. Chairman, at this point I should like to read a letter and a telegram 
voicing other opposition. This is a telegram to me of June 30 of last year: 

“The National Association of Manufacturers opposes enactment of H. R. 
2128 or any other general legislation providing for extension of the 17-year 
term of patents. We believe such legislation would adversely affect our Ameri- 
can patent system and would, therefore, be contrary to the public interest. Un- 
certainty as to the expiration date of patents would cause difficulties for busi- 
ness enterprises in planning future activities. Actually, the patent right is 
only the right to exclude others, and this right was not, in fact, suspended by war 
legislation. 

“Henry G. Ritter III, 
President, National Association of Manufacturers.” 


There again it is significant that that association should oppose this legis- 
lation, Mr. Chairman, because everybody knows that members of that asso- 
ciation are large holders of patents. 

I have also a letter from the representative of the American Bar Association, 
dated March 7, 1956: 

“DEAR Mr. CONGRESSMAN: I wish to call to your attention the following reso- 
lution passed by the house of delegates of the American Bar Association at their 
midwinter meeting in February 1944, and which still stands as the official posi- 
tion of the American Bar Association : 

“The association disapproves in principle S. 890 and S. 1012 providing for the 
extension of the life of patents whose substantial use or prospective use was 
prevented by shortages of materials, labor, or transportation caused by war.’ 


“JAMES E. TOOMEY, 
“Chairman of Committee on Legislation; Patent, Trademark, and Copy- 
right Section, American Bar Association.” 


The two bills there referred to were previous bills to the same effect as the bill 
now before the committee. 

Mr. Chairman, we must take note of the difficulty in administration and the 
confusion that would be caused by this proposed legislation. Thousands of 
patents would be extended, depending on facts which took place 12 and 15 years 
ago. This is no time to reverse the position taken on this legislation by the 
last four Congresses which failed to enact similar legislation which was before 
them. 

Subsection 2 of this bill has to do with the prevention or the curtailment of 
manufacturing operations on patented articles due to war-production controls. 
Those events took place in 1941, 1942, and 1948. The evidence is cold; wit- 
nessses will be unavailable. This is no time, after this long lapse, to take up 
this subject and cause this confusion. 

Already the Patent Office has a block of nearly 200,000 back applications for 
patents. Each one of the applications for patent extensions pursuant to this bill 
will have to be heard by the Patent Office ; and if applicants are dissatisfied, there 
is an appeal to the courts. Who can say at this late date whether someone’s 
operations relating to a patent were curtailed or interfered with by war-pro- 
duction orders or some kind or other? 

Mr. Chairman, this will create an administrative nightmare in my opinion. 
But even so, if justice required it, I would be for it. That is the question. Is 
there justice back of this bill sufficient to justify these difficulties and the con- 
fusion which would be caused by the administration of the law? 

Let us look at the law. You have been told that there has been a taking of 
property because some wartime production order of the Government issued for 
the protection of the Nation, and affecting all persons alike, may have interfered 
with the exploitation of a patent. 

We are referred to a gold-mining case where the Government put out a stop 
order prohibiting those people from continuing their occupation of gold mining. 
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The decision of the Court of Claims to which reference has been made gave re- 
lief on the ground that there had been the taking of a property right. 

Mr. Chairman, let us see what the Supreme Court has told us about the rights 
involved in a patent: 

In Bloomer v. McQuevan et al. (14 How. (55 U. S.) 539, 549, (1852)), the 
Court said: 

“The franchise which the patent grants consists altogether in the right to ex- 
clude everyone from making, using, or vending the thing patented, without the 
permission of the patentee. This is all that he obtains by the patent.” 

In Continental Paper Bag Co. v. Eastern Paper Bag Co. (210 U. 8. 405, 424 
(1907) ), the Court said: 

“Those cases declare that he [an inventor] receives nothing from the law 
that he did not have before, and that the only effect of the patent is to restrain 
others from manufacturing and using that which he has invented.” 

In Bauer v. O’Donnell (229 U. 8. 1, 10 (1912) ), the Court said: 

“The right to make, use, and sell an invented article is not derived from the 
patent law. This right existed before and without the passage of the law and 
was always the right of an inventor. The act secured to the inventor the ex- 
clusive right to make, use, and vend the thing patented, and consequently to 
prevent others from exercising like privileges without the consent of the 
patentee.” 

In U.S. v. United Shoe Machinery Co. (247 U. S. 32, 57 (1917) ), the Court said: 

“We must keep in mind the quality of the right we are considering and that 
the inventor gets nothing from the law that he did not have before and that the 
only effect of his patent is to restrain others from dealing with or using its device.” 

In Crown Co. v. Nye Tool Works, (261 U. S. 24, 35 (1922)), the Court said: 

“The Court held that the Government did not confer on the patentee the right 
himself to make, use, or vend his own invention, that such right was a right 
under the common law not arising under the Federal patent laws and not within 
the grant of power to Congress to enact laws * * *. The Court further held 
that in its essence all that the Government conferred by the patent was the right 
to exclude others from making, using, or vending bis invention.” 

As a result of the above and other decisions, the Patent Act of 1952 changed 
the wording of the statute defining the patent grant. Before 1952 the words of the 
grant were “of the exclusive right to make, use, and vend the invention or dis- 
covery”—title 35, United States Code, 1946 edition, section 40. The 1952 act 
changed these words to read “of the right to exclude others from making, using, 
or selling the invention”—title 35, United States Code, 1952 edition, section 154. 

Mr. FRELINGHUYSEN. Mr. Chairman, will the gentleman yield? 

Mr. Curtis of Massachusetts. I yieid to the gentleman from New Jersey. 

Mr. FRELINGHUYSEN. May I ask the gentieman from Massachusetts whether 
2 years ago the Committee on the Judiciary did not unanimously support the 
basic principle incorporated in the bill which we are now considering, and was 
not the gentleman a member of that committee? Is not his position today a 
complete reversal of the position of the Judiciary Committee 2 years ago? 

Mr. Curtis of Massachusetts. I am very glad to answer that. I was a mem- 
ber of the Committee on the Judiciary 2 years ago, but I was not a member that 
year of the Subcommittee on Patents. There was no opposition voiced anywhere. 

Mr. Chairman, of course there were hardships suffered by the owners of pat- 
ents owing to war controls. There were business hardships suffered by every- 
body. Consider the automobile dealer who had a showroom engaged and a staff 
of salesmen on his payroll. Because of the war he could not get automobiles to 
sell. Think of the people who had invested their money in gasoline filling sta- 
tions and could not operate due to war controls. Consider the restaurants which 
could not get the proper meats and other things to sell. Why should we pick out 
patent owners and give them relief while all these other people are allowed to 
suffer without any governmental relief? 

The argument is that patents are in a special class; that there was some sort 
of contract by the Government. But, Mr. Chairman, the law is otherwise. 
There is nothing in the grant of a patent that guarantees to the patent holder that 
he shall be immune from loss because of general war production control orders 
which affect all alike. 

It is perfectly clear that all the patent grants to the holder is the right to ex- 
clude others from the use of the invention, something that he still had despite the 
incidence of those war controls. 

It has been said that the relief granted by this bill does not cost the Govern- 
ment anything. Yes, but it costs the public something. A patent is in the nature 











184 PATENT EXTENSION 


of a bargain. The inventor gets his 17-year patent monopoly, but he agrees that 
at the expiration of 17 years other manufacturers and the public can have the use 
of his invention. To extend the patent beyond the 17 years is to take away those 
rights from the general public and from other manufacturers. It is costly 
tothem. It throws doubt upon the expiration date of patents. 

This bill even seeks to revive and extend patents which have already expired 
after 17 years. A person might know that a patent was about to expire and make 
preparations to manufacture the article covered by the patent, and then find that 
there has been an order under this law extending that patent, and that claims for 
royalties might be pressed against him. To be sure, the law has some provision 
about the protection of vested rights, but there will be a lot of litigation as to 
that. 

We can all feel sympathy for the small-business man who had patents. As I 
Say, they suffered hardship along with others who suffered from the wartime 
controls, but I think the greatest advantage from this law would go to those large 
industries that had tremendous investments in patents. Do we want to increase 
that situation, Mr. Chairman? Already the Department of Justice has been tak- 
ing steps seeking to control the large concentration of patents. 

Mr. CRUMPACKER. Mr. Chairman, will the gentleman yield? 

Mr. Curtis of Massachusetts. I yield. 

Mr. CrumpackKenr. Is it not a fact that the National Association of Manufac- 
turers, who are large holders of patents, oppose this? 

Mr. Curris of Massachusetts. That is correct. Mr. Chairman, as I pointed ont, 
there are a great many manufacturers who are small holders of patents and who 
would like to use some of these patents now in the possession of these large 
holders, which patents are expiring or which will shortly expire. 

Mr. Chairman, it seemed to me that it was the duty of some member of our sub- 
committee to point out the objections to and dangers of this legislation. It is 
going to be costly to the public. It is going to be difficult and dangerous to ad- 
minister. It will create large amounts of litigation. I believe that it is in the 
public interest that the House accept the amendment which will be offered to 
strike out subsection 2. That will leave intact the relief for veterans, and the 
relief for other special situations where royalty-free licenses were granted. 
Therefore, Mr. Chairman, I urge the membership to take such action. 

The CHAIRMAN. The time of the gentleman from Massachusetts has expired. 

Mr. Wiiuis. Mr. Chairman, I yield 10 minutes to the gentleman from Texas, 
Mr. Fisher. 

Mr. Fisuer. Mr. Chairman, quite a bit has been said about the history of this 
legislation—its purposes and how it happens to be here on this occasion. I think 
it might be interesting briefly to review what has been said in that connection. 
The bill has been before the House 1 time —not 4 times as has been stated. It has 
been before this House one time in the past. 

Mr. Curtis of Massachusetts. Mr. Chairman, will the gentleman yield? 

Mr. FisHeEr. I yield. 

Mr. Curtis of Massachusetts. Is it not a fact that other bills to the same gen- 
eral effect have been before the last four Congresses? 

Mr. FisHer. I will ask the gentleman if he will tell me the occasion when sec- 
tion 2 of this bill has been voted upon by this House, except in 1954, and, if so, 
when it was and what bill he is talking about? 

Mr. Curtis of Massachusetts. They were not voted upon by the House because 
they did not get that far. 

Mr. FisHer, All right, then, there were a number of bills. 

Mr. CruMPACKER. Mr. Chairman, will the gentleman yield? 

Mr. F1suHer. I yield to the gentleman from Indiana, Mr. Crumpacker, who is 
an authority on this, and I will ask him to enlighten the gentleman from Massa- 
chusetts as to the number of times this legislation has been up before. 

Mr. CruMpAcKER. I think I can say accurately that in the 6 years that I have 
been here, this particular measure has only been before the House once, and at 
that time it passed the House. 

Mr. FisHer. Can the gentleman recall how the issue was determined in the 
Committee on the Judiciary at that time? 

Mr. CruMpPACKER As I recall, the matter never came to a vote. 

Mr. FisHer. Was there any opposing vote in the Committee on the Judiciary? 

Mr. CRUMPACKER. On the occasion that it passed I think it passed the committee 
unanimously. 

Mr. Fisuer. As I understand from reading the Record of 2 years ago, this same 
bill, word for word, with section 2. was reported out one time and one time only, 
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and that was in 1954. It came here after extended hearings before the Commit- 
tee on the Judiciary, at which time the NAM opposition was made, and it was 
reperted out of the Committee on the Judiciary one time only, and that was in 
1954, and reported out unanimously, and it came before this House and was taken 
up and explained in detail. It was not on the Consent Calendar’ It was ex- 
plained in some detail by Mr. Fine and by Mr. Keating, just as it bad been ex- 
plained today. The gentleman from Massachusetts, Mr. Curtis, was here at that 
time and did not oppose it. It may be that he overlooked it. 

Mr. Curtis of Massachusetts. Mr. Chairman, will the gentleman yield? 

Mr. Fisuer. I yield. 

Mr. Curtis of Massachusetts. I call attention to H. R. 4155 in the Sist Con- 
gress, H. R. 323 in the 82d Congress, H. R. 1301 in the 83d Congress. 

Mr. Fisuer. Is the gentleman stating that those bills were before the House 
and voted upon? 

Mr. Curtis of Massachusetts. Those bills were before the Congress. 

Mr. FisuHer. I am talking about the House. 

Mr. Curtis of Massachusetts. No. They did not get to the House. 

Mr. FisHER. They were never voted upon before this House ? 

Mr. Curtis of Massachusetts. No. 

Mr. FisHer. That is what I wanted to clear up, because the gentleman said that 
4 different Congresses had refused to enact this legislation, when only 1 Con- 
gress considered it, and that was in 1954. It was passed unanimously at that 
time, and the gentleman was here at that time. But that is beside the point. 
I would not have mentioned that except he made much of the fact that this had 
been up four times before. Some Members might think if it had been voted down 
that many times there must be something wrong with it. It went to the other 
body and they held hearings and reported the bill out, and on the last day of the 
session in the other body, when an attempt was made to bring it up by unanimous 
consent, one Senator objected because he wanted to look into it. 

Mr. FRELINGHUYSEN. Will the gentleman yield? 

Mr. FIsHEr. I yield. 

Mr. FRELINGHUYSEN. Is it not also true that all major countries, with the ex- 
ception of the Soviet Union, have comparable patent extension legislation? 

Mr. FisHrer. The gentleman has made a very good point. Every country in the 
world that grants contracts to patent holders have long since passed this same 
legislation or legislation to this effect. In some instances it is more generous, 
especially in England. Every other country except the Soviet Union. 

Mr. Curtis of Massachusetts. Will the gentleman yield? 

Mr FisHer. I yield. 

Mr. Curtis of Masachusetts. I would like to point out that the patent law is 
different in all of those countries. I would like to read four lines from the 
British law which provides “that if upon application made by the patentee in 
accordance with this section the court is satisfied that the patentee has not been 
adequately remunerated by the patent, the court may by order extend the term 
of the patent.” Those matters are handled differently in other countries. 

Mr. FisHer. That means the English system is much more liberal than what 
we are proposing here today. 

Let me address myself to this alleged confusion that the gentleman refers to 
in the Patent Office. 

There are not going to be many cases come up if this bill is passed. In the 
British experience only 34 percent of the total that could have been affected 
came in for relief under their statute, a similar statute to this. Using the 
same standard you can say there will be only a few thousand in this country 
at the most that would have to be processed and adjudicated by the Commis- 
sioner of Patents. 

Let us see what the Patent Office says about this confusion about which the 
gentleman is so concerned; for, after all, the Patent Office should know better 
than anyone else whether it is administratively feasible or not. 

The Patent Office says it is administratively feasible; it is no big problem: 
they can handle it very readily; it will cost the taxpayers nothing, not even an 
administrative cost, because provision is made for an increase in fees which will 
more than take care of it. I think we can safely say they will take care of any 
inerease of cost due to administration. 

Here is what the Patent Office says; and this, I think, ought to settle this 
matter of administrative confusion that the gentleman makes so much of. Here 
is their statement at page 45 of the hearings by Mr. P. J. Federico, Examiner-in- 
Chief of the United States Patent Office. Speaking of the question of their ability 
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to handle this, here is what he says, referring to the agency’s report to the 
committee: 

“It speaks for itself, so I do not need to elaborate on it except to say that 
basically the Department merely states that on the policy question involved in a 
bill of this kind, they consider it a-matter primarily for determination of the 
Congress as a policy matter and the Department interposes no objection if the 
Congress or the committee decides to approve the bill.” 

That he emphasizes, and then he continues: 

“We do comment on some administrative defects or possibilities which might 
not be good, but they are minor matters of detail which could be taken up with 
the committee staff at any time.” 

Most of them were corrected, most of them I am sure of this character, to 
meet the Patent Office cbjections; so that eliminates this monstrosity that has 
been described and I think takes care of the argument that you would have an 
administrative nightmare and a lot of confusion down in the Department. 

lt is administratively feasible. 

It has been administered in other countries successfully. 

The Patent Office should be the last authority on the matter of its administra- 
tive feasibility. 

A lot has been said about the so-called exclusive rights and that that is all a 
patent is good for: Just to give a man exclusive rights for 17 years whether it is 
rain or shine, whether it is war or peace, 17 years comes and goes and the Govern- 
ment has fulilled its obligations. 

That is the substance of a telegram the gentleman from Massachusetts read a 
moment ago from the president of the National Association of Manufacturers. In 
effect he says the statute should work inexorably in war or in peace against civil- 
ians, veterans, anybody, that it should run continuously for the 17-year period and 
then it is all over, that no exception should be taken into consideration. But we 
have ample precedent for granting extensions to protect equitable rights so far as 
veterans are concerned. It was done after World War I; it was done after World 
War II; there is plenty of precedent for it, and there is no reason for not doing 
it now. 

Mr. Chairman, let me cite I think the best answer to that which I could find any- 
where, and it is in this report of the House Committee on the Judiciary which 
with its very fine staff I think did a very good job in reporting this bill. Here is 
what they say on that subject: 

“It is true that the only statutory grant a patentee receives on the issuance of 
the patent is the right to exclude others.” 

That is true. 

“However, the right to exclude others includes, among other things, the right 
on the part of the patent owner to waive exclusion and to grant a license on his 
patent to others, or to assign or sell the patent to others. If Government stop 
orders prohibit the using of the patent or prevent the exploitation, promotion, or 
development of the patent so that it cannot be licensed to others, then it interferes 
with the patentee’s exclusive use.” 

In addition, the committee goes on to say: 

“While a patentee has a statutory grant to exclude others, he also has, coupled 
with that grant, the common-law right to make, use, and exploit his invention as 
he sees fit.” 

They cite the opinion of Chief Justice Taft of the Supreme Court in a decision 
on that subject. 

So the Government’s obligation includes two things. No. 1, the exclusive right 
to exploit it for 17 years, not 12 or 13 years but for 17 years, and that includes the 
right, a very valuable right, of waiving that exclusive use by licensing it to some- 
body else, or vending it so that it can be developed during the time they actually 
have the right to the exclusive use of it. That is a valuable right, as valuable as 
any other part of it, and it cannot be separated from the exclusive right for 17 

ears. 

7 They say a patentee is like a filling station operator, he is like an automobile 
dealer, they have all been victims of the war, their products were cut off, they 
could not exploit them, so why pick out the patentee and say we are going to do 
something for him and not do something for the filling-station operators? 

The answer to that is too simple even to talk about it. It is very obvious. 
There is no analogy or no basis for comparison whatever. You cannot compare 
things like that. It is difficult to even discuss it seriously. Why? Because 
there is no 17-year guaranty by the Government to the filling-station operator 
that he will have the exclusive right to engage in the filling-station business for 
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17 years, and then at the end of 17 years he will turn his business over to the 
wide-open public and everybody can get into it. There is no situation of that 
kind here. So it is a little bit annoying in a way to even talk about that sort 
of analogy. It is not applicable. There is an implied, in effect, contract, exist- 
ing as a result of the issuance of a partent, whereby the Government says: 
“You have this thing for 17 years. During that time you have the exclusive 
use of it, during that time you can exploit it, you can vend it, you can lease 
it, you can sellit.” It isa property right in that respect. But at the end of that 
time in consideration of the Government doing this for you, at the end of that 
17 years, you have to turn it over to the whole world and let the public have it. 
It becomes public domain, as the expression is used in patent circles. That 
is not true with filling-station operators. 

So, therefore, the man has a just and proper complaint. Those adversely af- 
fected have a good complaint. I can understand how big business opposes 
this, or certain elements of it at least. I think it is unfair to say all of them 
do. The reason is obviously selfishness. I do not think they would seriously con- 
tend otherwise. The Patent Equity Association is solidly for it. Whom do they 
represent’ That organization is made up of the individual patentees, princi- 
pally the small-business men who have that interest all over the country. Big 
business comes along and says: “No, we do not want this thing.” That is under- 
standable. They do not need patents. They can take care of themselves without 
them. Besides, a lot of them have been paying royalty checks to these patent 
holders of 5 or 6 percent for the life of the patent and the quicker the time ex- 
pires the quicker they get a free ride. Then they do not have to send out these 
royalty checks any more. It is understandable, therefore, why big business, 
the only opposition I can find in the record to this, objects to this bill. It 
is understandable why they would find some objection to the extension of this 
law. I think we have to admit it is purely on a selfish basis and not on the 
matter of merit or the question of right or wrong that is involved. 

Mr. Wi.is. Mr. Chairman, I yield 10 minutes to the gentleman from Texas, 
Mr. Brooks. 

Mr. Brooxs of Texas. Mr. Chairman, this is a rather complicated bill. The 
reason I am interested in it is because I am a member of the Patents Sub- 
committee of the Committee on the Judicicary, and, as such, have participated 
in the discussions and hearings before the subcommittee, before the full com- 
mittee and before the Committee on Rules. I do not want anybody to think 
that it is a unanimous report of either the subcommittee or the full Committee 
on the Judiciary. The subcommittee was split and the full committee was split, 
and at one time we defeated this bill in the full committee, and later, after some 
very active efforts by the proponents, the bill finally did come out. 

Now, the matter is essentially a Lipartisan matter. We are not trying to 
inject politics into it. The bill provides for certain benefits for veterans, which 
we are all for, I believe. It provides certain provisions for those people who 
granted the United States Government royalty-free use of certain patents during 
the war. 

I think the position taken by my colleague, the gentleman from Massachusetts, 
Mr. Curtis, reflects a great deal of intensive study and an honest, genuine, and 
well-reasoned discussion of this matter. I think he is a good lawyer. 

I would like to point out now just what has been said about patent rights as 
reflected very clearly in what the United States courts have held. In Crown 
Co. against Nye Tool Works, the Court said this: 

“The court held that the Government did not confer on the patentee the right 
himself to make, use, or vend his own invention, that such was a right under the 
common law not arising under the Federal patent laws and not within the grant 
of power to Congress to enact such laws. * * * 

“The court further held that in its essence all that the Government conferred 
by the patent was the right to exclude others from making, using, or vending his 
invention.” 

Mr. FisHEr. Mr. Chairman, will the gentleman yield? 

Mr. Brooks of Texas. I yield to the gentleman from Texas. 

Mr. FisHer. The next sentence after the quotation the gentleman has just 
read reads as follows: 

“The Government is not granting the common law right to make, use, and vend 
but it is granting the incident of exclusive ownership of that common law right, 
which cannot be enjoyed save with the common-law right.” 

I think that must be read in connection with the other. 
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Mr. Brooks of Texas. 1 think that is fine. But this is not any common law 
right that we are trying to invoke here. 

Mr. FisueEer. But the Chief Justice said that the common law right was involved 
in it. 

Mr. Brooks of Texas. We are discussing what the right of Congress is and not 
what is common law. 

1 think it is very clear, that when we talk about which group of people is for 
this section or against it, we are talking about big business and small business. 
It seems very obvious that there are a great number of small manufacturing con- 
cerns which need the use of these patents. I think it is definitely against the 
public interest to extend in this manner large blocks of patents. 

This section is not good law; it is not just to give special consideration to a 
very special group of holders of patents. I would like to commend to you the 
possibility that we strike from this bill subsection 2 on page 2 which does extend 
en masse large numbers of patents which should be released to public use so that 
the small-business men and manufacturers of this country can enjoy the right 
that should go to them and pass the benefits on to the people of this country. 

Mr. Tumu.ty. Mr. Chairman, will the gentleman yield? 

Mr. Brooxs of Texas. I yield to the gentleman from New Jersey. 

Mr. Tumutty. It was my impression, listening to the debate, that essentially 
the persons who would be relieved by this bill would be the persons whose genius 
and brains enabled these patents to come into being. By and large, most of them 
are individuals. Consequently, in effect, those who would get the benefit of the 
bill are the little fellows, whereas those who would gain by the action you have 
mentioned are more or less the large corporations. I notice in the minority 
report you say the National Association of Manufacturers are opposed to it. I 
did not think they were composed of little fellows. Will you discuss that? 

Mr. Brooxs of Texas. I will do my best to discuss that. The people who 
are going to be covered by this are veterans in section 1. In section 3 we are 
talking about royalty-free groups. 

Section 2, which is the controversial section, would extend to all people who 
held those inventions—-and you must consider that most of the inventions of 
commercial importance are held by large corporations and large holders of such 
patents. I should like my distinguished friend from New Jersey, Mr. Tumulty, 
to consider for a moment the fact that, as a devoted Democrat all of my life. 
I have not been accustomed to supporting the NAM policies in toto. This is 
rather an unusual circumstance for me. I was rather pleased to see that we 
agree in this instance. But this same question occurred to me. Apparently 
the National Association of Manufacturers is opposed to this because most of 
the members of the National Association of Manufacturers, according to my 
information, are not especially large corporations. Most of the members, the 
rank and file of the National Association of Manufacturers, are relatively small, 
but substantial, businessmen who use these patents, and they would like very 
much to continue using these patents and maintain their position in business. 
So apparently the biggest companies who hold most of the patents did not win 
in the vote before the NAM. 

Mr. Tumutrty. If the gentleman would yield further, without going into the 
question of the size of the businesses of the members of the NAM, in effect, 
however, those who are opposing the bill are interested in their own finances. 

Actually what the Government has done is this: It has induced these inventors 
to come forward with thier brain-children, which they did not have to do in the 
first place, telling them that if they brought out their invention, the result of 
their genius, they woud have 17 years in which to get the fruit from their genius. 
Now because of public service to the country they are deprived of that, and 
these men who are financially big come in now and protest on the theory that 
they are performing a public service, and want to make a profit out of the genius 
of others. 

Mr. Brooks of Texas. Obviously there is a financia! gain to the people who are 
relying on the expiration of these patents. Of course, they are interested in those 
patents expiring. But the fact that others are interested does not mean that the 
public will not ultimately benefit, because the sooner patents are released to 
public use, the sooner others can use them. Also, if you increase the cost to 
those people who are now using these patents, that will undoubtedly raise the 
cost of whatever product they are manufacturing. 

Mr. FisHer. Mr. Chairman, will the gentleman yield to me? 

Mr. Brooks of Texas. I am happy to yield to my colleague from my own State 
of Texas. 
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Mr. Fisher. Just to throw a little more light on the question of the NAM. 
Mr. Brooks of Texas. Let me say that I am not an authority on that. The or- 
ganization probably has never supported me in my life, although I am privileged 
to have the friendship and support of many businessmen in my district. 

Mr. FisHER. I should like to cite to the gentleman the testimony of Mr. Frank 
P. Scully, president, Scully Signal Co., Melrose, Mass., a small company employ- 
ing approximately 75 people. Mr. Scully represented the Patent Equity Associa- 
tion and was also a member of the patent committee of the NAM. He is a small 
operator. He, of course, is for this bill and against the amendment. Here is 
what he says about it. 

Mr. Brooks of Texas. Is the gentleman about to ask me a question? 

Mr. FisHER. I am going to ask if the gentleman recalls this testimony. He 
says: 

“IT do not know whether there is any brief here from the National Association 
of Manufacturers. If there were and it were possible, I would like the oppor- 
tunity to be heard, because I have been intimately associated with all that has 
happened in the NAM in the last 2 years. It certainly does not take into con- 
sideration the smaller company.” 

Then he adds: 

“Of the 176 members, 136 represent the biggest companies in the country. 
There are only two members from companies rated less than $125,000.” 

That is out of 176 members. 

“If there is any brief from them, I would appreciate an opportunity to make 
some comments.” 

I do not understand that NAM as such has taken a formal stand on this, 
although the patent committee did do so. 

Mr. Brooks of Texas. I think that reflects the best knowledge we have on the 
subject. The Department of Justice, the Bureau of the Budget, and the National 
Organization of Patent Lawyers are also very clearly opposed to it. 

Mr. Keatina. Mr. Chairman, I yield such time as he may desire to the gentle- 
man from New Jersey, Mr. Frelinghuysen. 

Mr. FRELINGHUYSEN. Mr. Chairman, I think the fundamental merits of this 
bill are so obvious that we need not labor the question any longer. The basic 
question is, Do we recognize the importance of providing adequate inducements 
for our inventors? The Constitution specifically provides that Congress shall 
have the power “to promote the progress of science.” This bill is a reasonable 
one, and this extension should be provided to these inventors. 

The arguments against this bill are narrowly legalistic. They are funda- 
mentally attacks on our well-established patent laws. We have long recognized 
the importance of encouraging inventions. Today especially adequate induce- 
ments should be provided to encourage inventive genius. Our patent laws are 
sound and should not be whittled away. 

This extension of patent rights is not, as has been claimed, unduly costly to 
the public. Traditionally inventors have been granted certain benefits to en- 
courage their talents. The public stands to benefit substantially thereby. 

Even if this extension increases the workload of the Patent Office, as has been 
argued here today, we should not for that reason deny this legitimate relief. 
The alternative to a general bill of this type would be a flood of private patent 
relief bills. 

The basic issue presented by this bill is whether the Government has fully- 
discharged its obligations unless these specific extensions are granted. It seems 
clear that a moral obligation at least still exists. If the proposed relief were 
not granted, the Government would not be fully discharging the obligations whicn 
it recognized at the time these patents were issued. 

(Mr. Frelinghuysen and Mr. Curtis of Massachusetts asked and were given 
permission to revise and extend their remarks.) 

Mr. Keatine. Mr. Chairman, I have no further requests for time. 

Mr. Wis. I have no further requests for time, Mr. Chairman. 

The CHAIRMAN. The Clerk will read the bill for amendment. 

The Clerk read as follows: 

“Be it enacted, etc., That (a) if at any time during any of the periods specified 
in subsection (d) of this section— 

““(1) the term of any patent of the United States including time during which 
any individual or individuals, owning solely or jointly with his spouse or their 
spouses the entire interest in such patent, was or were performing honorable 
82110—_56——-13 
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service on active duty in the Army, Navy, Air Force, Marine Corps, or Coast 
xuard, which service prevented or substantially curtailed the normal use, ex- 
ploitation, promotion, or development of the patent; or 

“(2) the normal use, exploitation, promotion, or development of the inventions 
described and claimed in any patent of the United States was prevented or sub- 
stantially curtailed by any order of an agency of the Government prohibiting 
or limiting the production or use of any class of machines, articles, or materials, 
or the use of any class of processes or formulas: or 

“(3) to further the interests of the United States of America, the owner of 
such patent has heretofore granted a license thereunder to the United States, 
or to manufacturers, producers, or contractors authorizing them to produce or 
furnish goods or services for or to the United States, without payment of royalty, 
or at a nominal royalty, such license having been granted by such owner to pro- 
mote any war effort, or any program of rearmament or preparation for the na- 
tional defense, in which the United States has been engaged since the invasion 
of Poland by Germany on September 1, 1939; and since September 1, 1939, under 
the authority of such license, the United States, or manufacturers, producers, or 
contractors furnishing goods or services to the United States, have made sub- 
stantial use of the invention embodied in such patent in the production or fur- 
nishing of goods or services for or to the United States, such use of said invention 
having been of material assistance and benefit to the United States in connection 
with any war effort, or any program of rearmament or preparation for the na- 
tional defense, which granting of a license prevented or substantially curtailed 
the normal use, exploitation, promotion, or development of the patent ; 

“then the terms of such patent may be extended in accordance with the pro- 
visions of this act. 

“(b) The period of extension of a patent under this act shall be a further term 
from the expiration of the original term as follows: 

“(1) In eases where the only grounds for extension are those described in sub- 
section (a) (1) of this section, the further term shall equal twice the length of 
the active service during the applicable period or periods specified in subsection 
(d). 

*“(2) In cases where the only grounds for extension are those described in sub- 
section (a) (2), the further term shall equal the time for which (during the 
applicable period or periods specified in subsection (d)) the practice of the in- 
ventions described and claimed in the patent was prevented or substantially 
curtailed as set forth in subsection (a). 

“(3) In cases where the only grounds for extension are those described in 
subsection (a) (3), the further term shall equal the period during which the 
initial license granted by the owner of such patent, without payment of royalty, 
or at a nominal royalty, was in effect after September 1, 1939: Provided, however, 
That in no event shall the period of extension hereunder be greater than the 
period during which the normal use, exploitation or development of the patent was 
prevented or substantially curtailed.” 

With the following committee amendment : 

“Page 4, line 8, after ‘in effect’ strike out ‘after September 1, 1939: Provided, 
however, That in’ and insert the following: ‘between September 2, 1945, and 
April 29, 1952, for licenses granted during the national emergency of 1939 (proc- 
lamation No. 2352) or between July 26, 1953, and the effective date of this act 
for licenses granted during the national emergency of 1950 (proclamation No. 
2a14).; In” 

The committee amendment was agreed to. 

Mr. Curtis of Massachusetts. Mr. Chairman, I offer an amendment. 

The Clerk read as follows: 

“Amendment offered by Mr. Curtis of Massachusetts: Strike out all after the 
enacting clause and insert in lieu thereof the following: 

“*That (a) if at any time during any of the periods specified in subsection (d) 
of this section— 

“*(1) the term of any patent of the United States including time during which 
any individual or individuals, owning solely or jointly with his spouse or their 
spouses the entire interest in such patent, was or were performing honorable 
service on active duty in the Army, Navy, Air Force, Marine Corps, or Coast 
Guard, which service prevented or substantially curtailed the normal use, ex- 
ploitation, promotion, or development of the patent ; or 

“*(2) to further the interest of the United States of America, the owner of 
such patent has heretofore granted a license thereunder to the United States, 
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or to manufacturers, producers, or contractors authorizing them to produce or 
furnish goods or services for or to the United States, without payment of royalty, 
or at a nominal royalty, such license having been granted by such owner to pro- 
mot any war effort, or any program or rearmament or preparation for the national 
defense, in which the United States has been engaged since the invasion of 
Poland by Germany on September 1, 1939; and since September 1, 1939, under 
the authority of such license, the United States, or manufacturers, producers, 
or contractors furnishing goods or services to the United States, have made 
substantial use of the invention embodied in such patent in the production or 
furnishing of goods or services for or to the United States, such use of said 
invention having been of material assistance and benefit to the United States 
in connection With any war effort, or any program of rearmament or preparation 
for the national defense, which granting of a license prevented or substantially 
curtailed the normal use, exploitation, promotion, or development of the patent; 
* ‘then the term of such patent may be extended in accordance with the provisions 
of this act. 

“*(b) The period of extension of a patent under this act shall be a further 
term from the expiration of the original term as follows: 

““*(1) In cases where the only grounds for extension are those described in 
subsection (a) (1) of this section, the further term shall equal twice the length 
of the active service during the applicable period or periods specified in sub- 
section (d). 

“*(2) In cases where the only grounds for extension are those described in 
subsection (a) (2), the further term shall equal the period during which the 
initial license granted by the owner of such patent, without payment of royalty, 
or at a nominal royalty, was in effect between September 2, 1945, and April 
29, 1952, for licenses granted during the national emergency of 1939 (proclama- 
tion No. 2352) or between July 26, 1953, and the effective date of this act for 
licenses granted during the naticnal emergency of 1950 (proclamation No. 
2914). In no event shall the period of extension hereunder be greater than 
the period during which the normal use, exploitation, or development of the 
patent was prevented or substantially curtailed. 

*“*(3) In cases where grounds for extension exist under more than one para- 
graph of subsection (a), the further terms designated in this subsection (b) 
shall not be cumulative but shall be determined under the applicable paragraph 
of this subsection (b) which results in the longest extension. 

“*(c) If the ownership of the patent at the time the circumstances, described 
in subsection (a), which qualify the patent for extension, first arose, is different 
from the ownership at the time of the filing of the application for extension 
under this act, such application shall be acted upon only if the owner or owners 
at the time such circumstances first arose (or their legal representatives) have 
joined in such application. 

“*(d) The periods during which one or more of the circumstances described 
in subsection (a) (1) must have occurred in order to qualify a patent for 
extension under this act are as follows: 

“*(1) The period beginning December 7, 1941, and ending September 2, 1945. 

“*(2) The period beginning June 26, 1950, and ending July 26, 1953. 

“*(e) For the purposes of this section, a reissue patent shall be considered 
to be the same patent as that which it supersedes. 

“*Srec. 2. (a) On the filing of an application for extension of the term of a 
patent hereunder, together with such information as may be required by the Com- 
missioner, and upon payment of such initial fees as the Commissioner may from 
time to time prescribe, the Commissioner shall publish a notice thereof in the 
Official Gazette of the Patent Office. Within 60 days from such publication any 
person may oppose an application for extension by filing with the Commissioner 
a notice of opposition thereto stating the grounds therefor, which shali not include 
any charge that the patent is invalid. If a proper notice of opposition is filed 
and payment is made by the opponent of such initial fees as the Commissioner 
may from time to time prescribe, the Commissioner shall set a day for hearing 
und shall give not less than 30 days’ notice of such hearing to the parties in ivfter- 
est. Upon the hearing the parties in interest shall present such evidene is 
they believe is relevant and such other pertinent evidence as may be reguired 
by the Commissioner. If, from all the evidence presented before him, the Com- 
missioner is satisfied that a patent should be extended in accordance with this 
act, he shall grant such extension. The Commissioner shall fix the total fees 
(not exceeding $150) to be paid by each applicant for extension of the term of 
a patent hereunder and the total fees (not exceeding $50) to be paid by each 
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opponent to an application, the specific amount of all such fees to be determined 
according to the work of the Patent Office required in processing the application 
or in hearing an opponent thereto, as the case may be, and the estimated cost 
thereof to the Patent Office. 

“*(b) The Commissioner may establish rules and regulations for the conduct 
of proceedings under this act. 

“ ‘Sec. 3. Any application for the extension of the term of a patent hereunder 
shall be filed within 1 years from the effective date of this act except for appli- 
eations which are filed under subsection (a) (1) of section 1, which applications 
shall be filed within 1 year from the effective date of this act or within 1 year 
from the date of the applicant’s honorable discharge from service. 

“Sec. 4. The Commissioner shall issue a certificate evidencing the granting 
of an extension hereunder. A notice of the granting of an extension shall appear 
in the Official Gazette of-the Patent Office. 

“Sec. 5. Upon the issuance of the certificate of extension, said patent shall 
have the same force and effect in law as though it had been originally granted 
for 17 years plus the term of such extension, except as otherwise provided herein. 

“ “Sec. 6. Except where the owner of a patent extended hereunder was entitled 
to royalties under said patent (whether or not such royalties were received or 
waived) for any class of machines, articles, or materials, or for the use of any 
class of processes or formulas produced or furnished exclusively to or for the 
benefit of the United States, or used exclusively by or for the benefit of the United 
States, no patent extended under the provisions of this act shall serve as a basis 
for any claim by reason of manufacture, use, or sale by or for the United States 
during the period of extension, and the rights of the United States shall remain 
in all respects as if such patent had not been extended. 

“‘*Sec, 7. In the event that an extension is not issued until after the date of 
expiration of the original term of a patent or reissue thereof, the extension order 
shall provide that any vested rights arising out of the actual manufacture, use, 
or sale of the invention covered by the patent so extended, which took place after 
the said expiration and before the issuance of the extension order may continue 
during the remainder, if any, of the period of the extension upon such terms and 
conditions as the Commissioner may prescribe, including the payment of reason- 
able royalties, providing the person or persons claiming such vested rights estab- 
lish such rights to the satisfaction of the Commissioner upon a hearing. 

“ ‘Sec. 8. In any action for infringement after the expiration of 17 years from 
the grant of the patent and during the period of such extension, the defendant 
may plead and prove that any material statement of the application for extension 
required by this act is not true in fact; and if any one or more of such statements 
shall be found untrue in fact, judgment shall be rendered for the defendant, 
with costs. 

“‘Sec. 9. If any party in interest for an extension is dissatisfied with the deci- 
sion of the Commissioner or of any board established by the Commissioner for the 
determination of applications for extension, he shall have an appeal to the United 
States Court of Customs and Patent Appeals, or suit in the District Court for the 
District of Columbia, as provided in the case of the applications for patent’.” 

Mr. Curtis of Massachusetts. Mr. Chairman, in regard to the form of this 
amendment, it was drafted by the counsel of the Committee on the Judiciary to be 
exactly the same as the bill H. R. 2128 except that it omits subsection 2. The 
form of this amendment is to strike out all after the enacting clause and insert 
in dieu thereof these provisions, which are taken from another bill, H. R. 8534, 
which was introduced for that purpose. 

Mr. FisHer. Mr. Chairman, will the gentleman yield? 

Mr. Curtis of Massachusetts. I yield. 

Mr. Fisuer. Is it correct to say that the gentleman’s amendment really has the 
effect of striking out section 2 of the bill presently before us? 

Mr. Curtis of Massachusetts. That is subsection 2. That is the only effect, 
Mr. Chairman, it is offered in this form to avoid the necessity of making other 
minor amendments as we go along. 

Mr. Fisuer. It would retain sections 1 and 3, which have been referred to, 
but would delete section 2; is that correct? 

Mr. Curtis of Massachusetts. That is correct. 

Mr. Chairman, as we have already argued this question in length, I see no 
reason for going into it much further. I would just like to pick up a few pieces 
left from the preceding argument. 
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It has been stated that there would not be many applications under subsection 
2 if this bill were passed. In answer to that, I point out page 6 of the committee 
report which states: 

“The United States Patent Office estimates that there could be about 13,000 
applications in this class. This is a top estimate.” 

That is a great many applications to be added to the 200,000 backlog of patent 
applications which were recently before that office. 

It has also been suggested that the people who would benefit from this legis- 
lation would be the inventors themselves. That is not generally the fact. These 
inventions when they are made, if they are valuable, usually are sold to some 
large business enterprise. The people who would benefit from this legislation 
are the big business enterprises who are the large holders of patents. 

One final point—it has been urged that the war production orders which inter- 
fered with the exploitation of patents viclated the common-law rights of patent 
owners. Mr. Chairman, that is just the point. These war productivn orders 
violated the common-law rights of all kinds of people who had a right to engage 
in business. 

The only reason the proponents of this legislation seek to differentiate patent 
owners from others is because they had special rights above and beyond common 
law rights. But the Supreme Court has said again and again that the granting of 
a patent gives to the patent owner nothing that he did not have before. It 
restrains others from the use of hisinvention. It grants him the right to prevent 
others from using his invention. It does not give him any right to use his inven- 
tien because that is something he had anyway. We all have the right to use our 
own property. 

I respectfully call the attention of the members to my remarks printed at 
page 3484 of the Congressional Record of March 5, 1956 in which appear some 
further arguments against subsection 2 of the bill. 

Finally, Mr. Chairman, there has been brought to my attention a letter from 
the American Patent Law Association. As I mentioned before, it is an associa- 
tion composed of gentlemen who would undoubtedly get a lot of business if this 
bill isenacted intoalaw. Iread the letter which is as follows: 

AMERICAN PATENT LAW ASSOCIATION, 
Washington, D. C., March 5, 1956. 


IN Opposition To H. R. 2128, PATENT EXTENSION (SCHEDULED FOR DEBATE ON 
WEDNESDAY, MARCH 7) 


To the Members of the House of Representatives. 


DEAR CONGRESSMAN: This association is a national organization, founced in 
1897, and having a present membership of 2,000 lawyers specializing in patent 
practice. We represent patent owners and, because we do, it might be thought 
that we would favor patent extension generally. Put we are opposed to it be- 
cause we feel that it is contrary to the welfare of the patent system, with which 
we are vitally concerned. 

We are firmly opposed in principle to the extension of the terms of patents 
where the normal use, exploitation, promotion, or development of the invention 
was prevented or curtailed by shortages of materials, Government regulations, or 
the like resulting from the existence of a state of war or national emergency. 

In our judgment this would censtitute class legislation without any real 
justification. 

The wartime controls in question were not controls especially directed toward 
patents or patent owners, but were controls on production and materials which 
affected patent owners no differently from many other enterprises not involving 
patents. The right to manufacture, use, or sell an invention is not a right ob- 
tained by a patent, as a patent grants only the right to exclude others from the 
use of the invention. Any wartime curtailment of the right to manufacure, use, 
or sell an invention was not a curtailment of a right obtained by a patent. To 
the extent that such curtailment shortened the period that a patentee might 
enjoy and profit from his monopoly, his loss was no different in kind or degree 
from countless other similar losses suffered by many nonpatent owners during 
the war. There is no reason that the purchasing public, and it is they and not 
the Government who would pay for the proposed extension, should reimburse 
patent owners any more than others who suffered similar losses. 

We also oppose the ground of extension that the owners of patents granted 
royalty-free licenses to the United States during wartime and, therefore, received 
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less reward for governmental use of their inventions than might otherwise have 
been the case. Many patentees during the war, for patriotic or other reasons, 
granted royalty-free licenses to the Government. In many cases the patentees 
were given production orders to the extent of their capacity to produce and the 
licenses were desired by the Government for freedom to obtain secondary sources 
of supply without patent liability. In all cases the patents remained in force 
against the public insofar as production other than for the Government was con- 
cerned so that the general public was not relieved from liability for infringement 
of such licensed patents. 

To extend the term of any patent on this ground as now proposed would result 
in extending the term of potential liability for infringement by the public for an 
additional period, whereas the public has never been relieved of that liability 
for a commensurate period. 

This association opposes class legislation directed to patents because it believes 
there is strength in that position as a fundamental policy to avoid unwarranted 
attacks on the patent system. We realize that some patent owners would like to 
extend their patents at the expense of the particular segment of industry which 
would be affected by the extension. But, as a matter of overall policy, we have 


consistently opposed such class legislation and we respectfully urge that this bill 
be defeated. 


Respectfully submitted. 
AMERICAN PATENT LAW ASSOCIATION, 
By RIcHarp WHITING, 
Chairman, Committee on Patent Legislation. 


Mr. CRuMPACKER. Mr. Chairman, I rise in opposition to the amendment. The 
substitute amendment offered by the gentleman in effect strikes out the heart of 
the bill and retains in it the first subsection and the third subsection, both of 
which are of minor importance and would affect only a relatively few number 
of patents. The heart of the bill is section 2, which he seeks by his substitute 
to strike out. What the gentleman is seeking to do is to deny to those patent 
holders, many of whom are small individual operators with limited resources, 
working in basement or garage workshops, struggling to produce something of 
value not only to themselves but to society generally, the rewards of their in- 
ventions for a period of time. Time is of the essence in patents, because, unlike 
other rights, other property rights which exist in perpetuity, patents exist for 
only a limited period of time, an extremely brief period, 17 years. The gentle- 
man from Massachusetts, Mr. Curtis, would seek to deny a substantial portion of 
this period to the patent holders. 

A great deal has been made of the position of the National Association of 
Manufacturers with respect to this legislation. Actually, the big manufacturers 
have pursued a rather consistent policy in @pposing patents in many ways, and 
sometimes almost seeming to try to completely undermine the patent system by 
continually tying up in litigation any inventor who seeks to prevent infringe- 
ment of his patent; by trying to destroy the small individual inventors. That 
attitude is clearly reflected by the position that the National Association of 
Manufacturers has taken on this legislation. They are opposed to it. By and 
large they are the patent users. The patent owners, the individuals who invent 
the devices are the ones who favor this legislation. But since the Court of 
Claims has held that individuals are entitled to compensation where private 
property without due process of law just as much as was the case of the gold 
orders, why should not an inventor be entitled to some relief where the normal 
use and exploitation of and profit from an invention was denied to the inventor 
by one of these Government stop orders? I submit that it was the taking of 
property without due process of law just as much as was the case of the gold 
mine operators. To deny these patent owners full enjoyment of their full 17-year 
period under their patents is the taking of their rights without due process of 
law. Therefore, I ask that the amendment be rejected. 

Mr. FisHer. Mr. Chairman, I rise in opposition to the amendment. 

I think the gentleman from Indiana, Mr. Crumpacker, has stated the case very 
clearly. The gentleman from Massachusetts, Mr. Curtis, likewise stated very 
clearly just what the issue is. This is an attempt to strike out section 2, which 
is the heart of this bill. I do not think the committee would have bothered to 
report it or bring it in here if section 2 had not been in the bill. So, if you vote 


for the pending amendment, you might just as well vote against the bill, as far 
as IT am concerned. 
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The gentleman from Indiana, Mr. Crumpacker, has very properly emphasized 
the time element that is involved in this issue. Seventeen years is not a very 
long period of time during which to exploit and do something about a new idea 
or a new process. By the time you set up the machinery for the production 
of it and an organization to get it distributed, one-third or one-half the time 
is gone. Then, if somebody infringes on it, particularly some large company 
which always has lawyers at its beck and call, 17 years is a short period of 
time as far as the maximum use and exploitation is concerned. When 5 or 6 
years are taken out by arbitrary action on the part of the Government, neces- 
sary under emergency conditions, but which stops the clock from moving as far 
as the owner of the patent is concerned, the patentee finds himself, instead of 
having 17 years for use and exploitation, with perhaps only 12 years. 

The Government promised him 17 years, but if this amendment is adopted 
you are saying to him, “You are not going to have 17 years, you are going to 
have 12 or 13 or 14.” 

Can we, in good faith, say that the United States Government should not 
stand upon its promise, its commitment to give the holder of a patent 17 years of 
use instead of 12, when the reduction came about through no fault of the patent 
holders themselves? 

Mr. BatLtey. Mr. Chairman, will the gentleman yield? 

Mr. FIsHeER. I yield to the gentleman from West Virginia. 

Mr. Batley. Is not this section broad enough to include a lot of patents that 
were seized by the Government in World War II? I was on the Patents Com- 
mittee at the end of World War II and I know a lot of valuable patients were 
divided and alloted out to industry in this country. A lot of those patents were 
not authorized. They belong to the Government. 

Mr. Fisuer. The gentleman is entitled to his views. 

So, Mr. Chairman, there is no point in pursuing this thing. As I see it the 
Patent Office says this is administratively feasible, it does not cost the taxpayers 
anything, it does not restore anything to patentholders except the time that was 
taken from them by an arbitrary act of Government, a stop order that they could 
not use the patent for the duration of the emergency. 

This simply restores what the Government took away from them so they will 
have 17 years instead of 12, 13, or 10, as would be the case should the amendment 
offered by the gentleman from Massachusetts be approved. All it does is to 
vive them the 17 years’ use they were promised by the Government of the 
United States. 

Mr. Brooks of Texas. Mr. Chairman, I move to strike out the last word. 

Mr. Chairman, I do not want to take up much of the committee’s time, but 
this bill is one that has some merit. I believe section 1 is desirable. We are 
trying to help our veterans, and most of us here are veterans. 

I think section 3, the relief provision, is desirable. 

Section 2, however, is one part of the bill which, I believe, is most undesirable 
I believe it is unfair, and unjust to the American people to impose upon them 
these proposed limitations and the tribute that they would pay to the holders of 
most of the major patents in this country if this section were approved. I think 
that section 2 is the only part of this bill that is in controversy. 

I think that when this bill goes over to the Senate we are going to have another 
problem over there. If we just eliminate section 2 from the bill I think the 
people who should be helped will be helped. 

i would like to ask you to give very serious consideration to the Curtis amend- 
ment which will, in effect, strike section 2 from this bill and leave in those pro- 
visions concerning veterans and those who should be granted relief under 
tion 3. 

Mr. Ruwopes of Arizona. Mr. Chairman, will the gentleman yield? 

Mr. Brooks of Texas. I yield. 

Mr. Rwopes of Arizona. I would like to ask the gentleman from Texas what 
the effect of striking section 2 would be. As I read section 2 it sets up proce- 
dures for appeal or contest in the event that an application for extension is filed. 
It appears that if section 2 is taken out the Commissioner of Patents would have 
no reconrse in the event an extension request is filed except to grant it. Is that 
the gentleman's understanding? 

Mr. Brooxs of Texas. No: that is not my understanding. 

Mr. Curtis of Massachusetts. Mr. Chairman, will the gentleman yield? 

Mr. Brooks of Texas. I vield to the gentleman from Massachusetts. 

Mr. Curtis of Massachusetts. I think the reference there, Mr. Chairm 


should be to subsection 2 on page 2, not to section 2 


se 


allt, 
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Mr. Rnopes of Arizona. I thank the gentleman. 

_ Mr. Vetpe. Mr. Chairman, I move to strike out the last word and to speak 
- opposition to the umendment of the gentleman from Massachusetts, Mr. 
urtis. 

It is my considered opinion that those patentees who by reason of their service 
with the Armed Forces or because of the shortage of materials caused by the 
war were unable to exploit their patents, deserve to enjoy the profits of their 
labor and ingenuity. 

There have been some objections raised to section 2 in the bill, and I well 
realize that Members who have made such objections have some reason cer- 
tainly for so doing; however, the weight of the argument for the retention of sec- 
tion 2 is, in my opinion, with the proponents. 

I have been advised that in the past and at the present time all expired pat- 
ents, except a few which bear the label “supersecret” are placed in the public 
comain of the United States Patent Office. These patents, therefore, not only 
become available to American citizens but to citizens of other countries as well. 
I believe that inventive ability and ingenuity of the American people is far 
greater than that of any foreign nation. While it is true that we do have 
reciprocal relations in this field with practically every nation in the world in 
the exchange of information and expired patent rights, we get from foreign 
countries a lot less than we give them. 

The passage of this bill will restore to patentees in the three classifica- 
tions their patent rights for a period of years and by virtue thereof will make 
those patents unavailable for use by citizens of foreign lands. 

I hope the bill passes by an overwhelming majority. 

The question was taken; and on a division (demanded by Mr. Curtis of 
Massachusetts) there were—ayes 17, noes 32. 

So the amendment was rejected. 

The Clerk read as follows: 

(4) In cases where grounds for extension exist under more than one para- 
graph of subsection (a), the further terms designated in this subsection (b) 
shall not be cumulative but shail be determined under the applicable paragraph 
of this subsection (b) which results in the longest extension. 

“(ce) If the ownership of the patent at the time the circumstances, described 
in subsection (a), which qualify the patent for extension, first arose, is different 
from the ownership at the time of the filing of the application for extension under 
this act, such application shall be acted upon only if the owner or owners at the 
time such circumstances first arose (or their legal representatives) have joined 
in such application. 

“(d) The periods during which one or more of the circumstances described in 
subsection (a) (1) or subsection (a) (2) must have occurred in order to qualify 
a patent for extension under this act are as follows: 

“(1) The period beginning December 7, 1941, and ending September 2, 1945. 

“(2) The period beginning June 26, 1950, and ending July 26, 1953. 

“(e) For the purposes of this section, a reissue patent shall be considered to 
be the same patent as that which it supersedes. 

“Sec. 2. (a) On the filing of an application for extension of the term of a 
patent hereunder, tegether with such information as may be required by the 
Commissioner, and upon payment of such initial fees as the Commissioner may 
from time to time prescribe, the Commissioner shall publish a notice thereof in 
the Official Gazette of the Patent Office. Within 60 days from such publication 
any person may oppose an application for extension by filing with the Commis- 
sioner a notice of opposition thereto stating the grounds therefor, which shall 
not include any charge that the patent is invalid. If a proper notice of opposition 
is filed and payment is made by the opponent of such initial fees as the Com- 
missioner may from time to time prescribe, the Commissioner shall set a day 
for hearing which shall be within 45 days of the date of the filing of such notice 
of opposition, and shall give not less than 30 days’ notice of such hearing to the 
parties in interest. Upon the hearing the parties in interest shall present such 
evidence as they believe is relevant and such other pertinent evidence as mav be 
required by the Commissioner. If, from all the evidence presented before him, 
the Commissioner is satisfied that a patent should be extended in accordance 
with this act, he shall grant such extension. The Commissioner shall take action 
granting or denying an extension within 6 months after the filing of an applica- 
tion for extension. The Commissioner shall fix the total fees (not exceeding 
$150) to be paid by each applicant. for extension of the term of a patent here- 
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under and the total fees (not exceeding $50) to be paid by each opponent to an 
application, the specific amount of all such fees to be determined according to 
the work of the Patent Office required in processing the application or in hearing 
an opponent thereto, as the case may be, and the estimated cost thereof to the 
Patent Office. 

“Sec. 3. If any applicant for an extension is dissatisfied with the decision of 
the Commissioner or of any board established by the Commissioner for the 
determination of applications for extensions, he shall have the same remedy by 
appeal to the United States Court of Customs and Patent Appeals, or suit in 
the District Court for the District of Columbia, as provided in the case of 
application for patent. 

“Sec. 4. The Commissioner shall issue a certificate evidencing the granting of 
an extension hereunder. A notice of the granting of an extension shall appear 
in the Official Gazette of the Patent Office. 

“Sec. 5. Upon the issuance of the certificate of extension, said patent shall have 
the same force and effect in law as though it had been originally granted for 
17 years plus the term of such extension, except as otherwise provided herein. 

“Sec. 6. Except where the owner of a patent extended hereunder was entitled 
to royalties under said patent (whether or not such royalties were received 
or waived) for any class of machines, articles, or materials, or for the use of 
any class of processes or formulas, produced or furnished exclusively to or for the 
benefit of the United States, or used exclusively by or for the benefit of the 
United States, no patent extended under the provisions of this act Shall serve 
as a basis for any claim by reason of manufacture, use, or sale by or for the 
United States during the period of extension, and the rights of the United States 
shall remain in all respects as if such patent had not been extended. 

“Sec. 7. In the event that an extension is not issued until after the date of ex- 
piration of the original term of a patent or reissue thereof, the extension order 
shall provide that any vested rights arising out of the actual manufacture, use, or 
sale of the invention covered by the patent so extended, which took place after the 
said expiration and before the issuance of the extension order may continue dur- 
ing the remainder, if any, of the period of the extension upon such terms and con- 
ditions as the Commissioner may prescribe, including the payment of reasonable 
royalties, providing the person or persons claiming such vested rights establish 
such rights to the satisfaction of the Commissioner upon a hearing. 

“Sec. 8. In any action for infringement after the expiration of 17 years from 
the grant of the patent and during the period of such extension, the defendant 
may plead and prove that any material statement of the application for extension 
required by this act is not true in fact; and if any one or more of such statements 
shal) be found untrue in fact, judgment shall be rendered for the defendant, with 
costs. 

“Sec. 9. Any application for the extension of the term of a patent hereunder 
shall be filed within 1 year from the effective date of this act except for applica- 
tions which are filed under subsection (a) (1) of section 1, which applications 
shall be filed within 1 year from the effective date of this act or within 1 year from 
the date of the applicant’s honorable discharge from service.” 

Mr. Wiis. Mr. Chairman, I offer an amendment to correct a grammatica) 
error. 

The Clerk read as follows: 

“Amendment offered by Mr. Willis: Page 2, line 8, strike out the word ‘pre- 
sented’ and substitute in lieu thereof the word ‘prevented.’ ” 

The amendment was agreed to. 

The CHAIRMAN. The Clerk will report the committee amendments. 

The Clerk read as follows: 

“Page 5, line 18, after ‘2.’ insert ‘(a).’ 

“Page 6, line 7, after the word ‘hearing’ strike out the balance of the line and 
line 8 down to and including the word ‘opposition,’ in line 9. 

Page 6, line 16, after the period, strike out the balance of the line down to 
and including the word ‘extension.’ in line 18. 

“Page 7, line 3, insert: ‘(b) The Commissioner may establish rules and regula- 
tions for the conduct of proceedings under this act.’ 

“Page 7, strike out lines 5 to 11, inclusive, and insert the following: 

“ ‘Sec. 3. Any application for the extension of the term of a patent hereunder 
shali be filed within 1 year from the effective date of this act except for applica- 
tions which are filed under subsection (a) (1) of section 1, which applications 
shall be filed within 1 year from the effective date of this act or within 1 year from 
the date of the applicant’s honorable discharge from service.’ 

“Page 9, strike out lines 11 to 17 and insert the following: 








198 PATENT EXTENSION 


“ ‘Sec. 9. If any party in interest for an extension is dissatisfied with the de- 
cision of the Commissioner or of any board established by the Commissioner for 
the determination of applications for extensions, he shall have an appeal to the 
United States Court of Customs and Patent Appeals, or suit in the District Court 
for the District of Columbia, as provided in the case of applications for patent.’ ”’ 

The committee amendments were agreed to. 

The CHarrRMAN. If there are no further amendments, under the rule the Com- 
mittee rises. 

Accordingly the Committee rose; and the Speaker pro tempore, Mr. McCor- 
mack, having resumed the chair, Mr. Evins, Chairman of the Committee of the 
Whole House on the State of the Union, reported that that Committee, having 
had under consideration the bill (H. R. 2128) to authorize the extension of pat- 
ents covering inventions whose practice was prevented or curtailed during certain 
emergency periods by service of the patent owner in the Armed Forces or by 
production controls, pursuant to House Resolution 409, he reported the bill back 
to the House with sundry amendments adopted by the Committee of the Whole. 

The SPEAKER pro tempore. Under the rule the previous question is ordered. 

Is a separate vote demanded on any amendment? If not, the Chair will put 
them en gross. 

The amendments were agreed to. 

The SPEAKER pro tempore. The question is on the engrossment and third read- 
ing of the bill. 

The bill was ordered to be engrossed and read a third time and was read the 
third time. 

The SPEAKER pro tempore. The question is on the passage of the bill. 

The bill was passed, and a motion to reconsider was laid on the table. 





STATEMENT BY FRANK P. Scurrty, Mre:trRosk. Mass. 


My name is Frank P. Scully. My business address is 174 Green Street, Me!- 
rose, Mass. I am president of the Scully Signal Co., a small company employing 
less than 100 and whose main activities have been in the development, manufac- 
ture, and sale of petroleum equipnient. One of these developments, the Venta- 
larm Signal, has revolutionized the delivery of household heating oil and is now 
installed on well over half of the homes in the United Staies utilizing oil burners. 
It is saving the oil companies well over $20 million annualiy and this is un- 
doubtedly reflected in Jower cost of heating oil to the consumers. 

The Seully Signet Co. is an example of a small company whose success and 
ability to live have been hased upon protection of the patent system. We went 
through the experience of so many individuals and smal! companies in the 
development of a new business—our first year’s volume was 6,000 and we lost 
$50,000 before we turned the corner. 

The name Kettering, of General Motors, is well known to vou. Le terms the 
initial phase of exploitation as the shirt-losing stage. Thet was our expericnee. 

We were just getting our heads above water when the restrictions on the use 
of material were promulgated. We had to decrease our personnel to three em- 
ployees, and I personally went with another company threugh the duration of 
the war. We barely survived the war period. 

Inasmuch as the attitude of NAM has been cited by both Mr. Brooks and Mr. 
Curtis, I will confine this statement more or less to that aspect of the situation. 
I had the privilege of appearing in June 1952 before the Subcommittee on 
Patents of the House Judiciary Committee. I stated at that time that in case 
the National Association of Manufacturers opposed H. R. 3534. which basicalls 
is the same as H. R. 2128, I would appreciate an opportunity to be heard. 

William R. Ballard appeared for the National Association of Manufacturers 
hefore the House subconimittee and in opposing H. R. 3534, not oniv emphasized 
the so-called small-business percentage in NAM in an effort to influence the 
committee, but also made one statement which was absolutely incorrect. He 
stated that the life of a patent could be determined by adding 17 years to the 
date of issuance, wherevs there are a nimnber of patents which have been 
extended and no company with any idea of manufacturing a patented article 
after the expiration of a patent would ever proceed without investigating to see 
whether that patent had been extended or not. In short, the extension of pat- 
ents will not create any more necessity for investigating than already exists. 

A letter from NAM to the congressional committee withdrawing this statement 
has never apppeared in any written record. It should be incorporated in the 
written record. 
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A portion of my testimony in previous years appears on page 3634 of the Con- 
gressional Record. 

To return to the position of NAM, I have been a member of NAM for some years. 
I am one of the relatively few members of the NAM patent committee who can be 
termed “small-business men.” It might be of interest to both Mr. Brooks and 
Mr. Curtis, who apparently have the interests of the small-business man at heart, 
to enlighten them on what a small factor the attitude of the small-business man 
is in determining the position of NAM on the question of patent extension. 

May I emphasize that I am very much in favor of the general activities of 
NAM;; that I feel they fill a very important part in our national economy, but I 
know that they are not infallible. I have a right to disagree with their policies 
when I feel that these policies are not warranted and do not reflect the true feel- 
ings of the entire membership. In this position, I am joined by many other 
members of NAM. 

The following facts may be helpful to both Mr. Curtis and Mr. Brooks. May I 
first quote Mr. Brooks from page 3634 of the Congressional Record—House. He 
states: 

“Section 2, which is the controversial section, would extend to all people who 
held these inventions—and you must consider that most of the inventions of com- 
mercial importance are held by large corporations and large holders of such 
patents.” 

In the interest of fair play, I feel that Mr. Brooks should substantiate state- 
ments like this. What are the facts on which he bases that statement? Where 
are the statistics? Certainly, in my case, it is not so. He should not overlook 
the fact that a patent to a large corporation is quite frequently like a pebble on 
the beach. It may be only one of a thousand patents held by that corporation, 
whereas a patent to a small company may be its very lifeblood. Numbers of 
patents do not necessarily mean their relative importance to the economy. A 
patent to a small company may be many times as important as that same patent 
in the hands of a large company. 

To continue, Mr. Brooks says: 

“T have not been accustomed to supporting the NAM policies in toto. This is 
rather an unusual circumstance for me. I was rather pleased to see that we 
agree in this instance. But this same question occurred to me. Apparently (here 
Mr. Brooks uses the word ‘apparently’. He is obviously not prepared to make a 
definite statement, but qualifies it with this term) the NAM is opposed to this 
(patent extension) because most of the members of NAM, according to my in- 
formation, are not especially large corporations. Most of the members, the rank 
and file of NAM members are relatively small, but substantial, businessmen who 
use these patents (apparently he is referring to patents which are expiring, not 
patents which they own) and they would like very much to continue using these 
patents and maintain their position in business. So, apparently, the biggest 
companies who hold most of the patents did not win in the vote before the NAM.” 

To what vote does Mr. Brooks refer? May 1 enlighten Mr. Brooks to the 
fact that there was no vote before the NAM members as such. The NAM 
opposed polling the members. The position of NAM was determined first in 
the patent committee and approved by the directors later. I have talked to 
many directors and they admit that they know little about patents—that their 
vote is practically automatically determined by he recommendations of the 
patent committee. They were not informed of a minority opposition. 

Therefore, it is important to examine the composition of the patent com- 
mittee who dominate the policies of NAM in patent matters. The composition 
of the patent committee of NAM in 1953 when I analyzed it was as follows: 
of the 176 members of the patent committee at that time, 136 represented 
companies with the highest financial rating given by Dun & Bradstreet. It was 
impossible to classify 26 individuals or companies as to net worth. Only 4 of 
the members of the patent committee, according to figures available, repre- 
sented companies rated at $125,000 or less. Mr. Brooks is entirely in error 
when he states that the big companies, who hold most of the patents, “did not 
win in the vote before NAM.” May I emphasize again that the niembers of 
NAM were never individually polled upon the question of patent 
The position of NAM results from the action of the patent committee and has 
the approval of the directors. No mention of minority opposition appears in 
the public records of NAM. 


extension. 


Since Mr. Curtis also relies, to some extent, on the position of NAM, I would 


like to go into some of his statements. On page 3631 of the 


55 I Congressional 


Record—House, Mr. Curtis states: 
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“Mr. Chairman, at this point I should like to read a letter and a telegram 
voicing other opposition. This is a telegram to me on June 30, of last vear (1955) 
‘NAM opposes enactment of H. R. 2128, or any other general legislation provid- 
ing for the extension of the 17-year term of patents. We believe such legisla- 
tion would adversely affect our American patent system and would, therefore, 
be contrary to the public interest.’ Uncertainty as to the expiration date of 
patents would cause difficulties for business enterprises and planning of future 
activities. Actually, the patent richt is only the right to exclude others and 
this right was not suspended by war legislation.’ ” 

There are statements in this telegram that are not incorporated in the official 
position of the NAM as voted by the board of directors. As a member of NAM, 
{ ohject to these unauthorized statements. 

Furthermore, if Mr. Curtis wishes to use this telegram, he should in fairness 
use it against extension of patents to veterans, since there is no distinction in 
this telegram on this point. 

May I also state that “the position’” NAM relied upon in their effort to prevent 
patent extension in 1953 is not the position NAM officially takes in 1955 and 
1956. 

Indicative of the atmosphere which representatives of NAM, when appearing 
before a congressional subcommittee with references to patent extension, Mr. 
Noelte stated : 

“Tam making this statement on behalf of that association, NAM, a voluntary 
organization of more than 16,000 manufacturers, 83 percent of whose members 
have less than 500 employees each.” 

Mr. Ballard, in testifying before Subcommittee 3 of the House Judiciary Com- 
mittee, House of Representatives, June 10, 1953, stated: 

“My name is William R. Ballard. I am adviser to the committee on patents 
of NAM and I am speaking today for that association. It is a voluntary organiza- 
tion of more than 19,000 manufacturers, 83 percent of whose members have less 
than 500 employees each.” 

Note the emphasis on the small-business angle in both of these statements. 

To recite from current history on how the present position of NAM was arrived 
at—in November 1953 a meeting of the NAM Patent Committee was held in 
Chicago on November 11. Because of the emphasis which Mr. Ballard had placed 
on percentage of small-business men in NAM, a request was made to the chairman 
of the patent committee to poll those present at the patent committee meeting to 
indicate what percentage were small-business men. There were cries of “No, no,” 
from the floor and the chairman refused to poll the meeting. A request to insert 
this action in the minutes of the meeting was made. 

The inconsistencies in the position of NAM in 1953 were so glaring that as a 
result of a presentation made to the NAM Patent Committee November 11, 1953, 
it was voted to refer the matter to a subcommittee to be appointed by the chair- 
man of the patent committee. 

The first and only meeting of that subcommittee was held in New York on April 
1,1954. It was an extremely important meeting—the results of this meeing would 
probably influence the action of the NAM Patent Committee and undoubtedly the 
attitude of NAM itself. Two stenographers were present who, to the best of my 
knowledge, were keeping a stenographic record of the meeting. I know that 
certain remarks were asked to be kept off the record and certain remarks were 
emphasized that should go on the record. Some of the members of the subcom- 
mittee offered to stand the expense of polling the entire membership of NAM on 
their attitude toward the extension of patents. This offer was not acceptable to 
the majority. Mr. Brooks should take note of this fact. The committee was 
divided as to the advisability of NAM taking any position on patent extension, 
but that NAM should take some position won by a vote of 6 to 4. Finally the 
subcommittee voted, not unanimously, to recommend the adoption of the position 
which now appears in “Industry Believes” and which was later approved by the 
full NAM Patent Committee and subsequently by the board of directors. The 
position reads as follows: 

“The association does not favor any further general legislation which would 
authorize the extension of the term of patents whether because of the effect of 
war or for other reasons. It believes that Congress by special acts can best deal 
with those cases where an extension of term is merited.” 

Mr. Ritter should have confined his comments to Mr. Curtis to the official 
position. 
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Several members of the subcommittee felt they should carry the question of the 
NAM’s attitude on patent extension to the entire membership of NAM by conduct- 
ing a poll independently. In order to have the record clear as to what happened 
at the subcommittee meeting, a request was made by certain members of the sub- 
committee for a transcript of the minutes. 

The following letter dated April 19, 1954 is self-explanatory: 


DEAR Mr. Scutty: With reference to your letter of April 15, I am sorry that 
we made no minutes of the patent law revision subcommittee meeting on April 1. 
The substance of what did transpire is contained in the letter which went to the 
Patent Committee on April 9. 

Cordially yours, 
FreD B. Fouk, 
Committee Executive, Committee on Patents. 


How the substance of what did transpire at that meeting could be contained in 
the letter which went to the NAM Patent Committee on April 9, since no minutes 
of the patent law revision subcommittee were kept, is beyond my comprehension. 
It is indicative of how certain matters were handled. 

Another indication of the way matters were handled was when the position 
accepted by the membership of the NAM Patent Committee on the recommenda- 
tion of the subcommittee was voted upon, I arose and asked the chairman: 
“What does the term ‘general legislation’ mean?” and the answer was: “You are 
ont of order, Mr. Seully.” Stenographie copies of this meeting are available. 
May I therefore suggest to both Mr. Brooks and Mr. Curtis that they do not base 
their conclusions on any information from NAM. In patent matters, the small- 
business man has very little influence in NAM, irrespective of the atmosphere 
which NAM tries to create before congressional subcommittees. 

In his opposition to subsection 2, Mr. Curtis makes the statement : 

“A person might know that a patent was about to expire and make preparation 
to manufacture the article covered by the patent, and then find there had been 
an order extending the patent.” 

Does Mr. Curtis really believe that anyone will “make preparations to manu- 
facture the article covered by the patent” without actually making a prototype 
of that article? Would any company tool up without making an actual ex- 
ample? And the manufacture of that sample is an infringement. The potential 
manufacturer is not coming into court with clean hands. 

I sincerely feel that both Mr. Brooks and Mr. Curtis would have a different 
conception of the equities of the situation if they had experienced the trials and 
tribulations of the small inventor and the small company whose business is based 
on patents. 

Some of the Scully Signal Co. patents have expired, but others are still within 
the term of 17 years. We know that a patent does not guarantee us a profit, 
but we feel very strongly that in fairness, in having entered into a contract with 
the Government that we should have the opportunity to exclude others, which 
was the original consideration for our disclosure. The right to exclude becomes 
an empty right when you vourself are excluded. 

If Mr. Curtis’ emphasis that a patent is only a right to exclude others is 
followed to its logical conclusion, then why is he supporting the extension to 
veterans? They never lost the right to exclude others. They still can sue an 
infringer. He is basing his attitude on veterans because they lost the oppor- 
tunity to exploit—not to exclude. 

May I recite a clipping from the editorial page of the Boston Herald which 
appeared some months ago: 

“The founders of this country, the writers of the Constitution, were more 
worried about the wrong society could do to an individual, than about the wrong 
an individual could do to society.” 

The attitude of the opponents of patent extension seems not to be concerned 
with the wrong society can do to the individual. The fact that the individual is 
deprived of part of his consideration in the patent contract is apparently of minor 
importance. 

As a representative small manufacturer who believes in the validity of con- 
tracts freely entered into, I ask that the Government restore that part of the 
consideration to me which was unilaterally abrogated. 

FRANK P. ScurLty. 
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Following are the patent numbers, the titles, and dates of expiration upon 
which I am interested in an extension: 










Patent Title | Expiration 

No. | | date 

2,620 | Audible signaling device for use with tanks____- -----) AUg 25, 1957 

i, 322 | -do- | Dee. 31, 1957 
Vent and liquid level indicating means for use with tanks ; : -| Do. 

| Audible signaling device for use with tanks-________- , . --| July 15, 1958 

Audible signaling means for tanks+___- : . Mar. 17, 1959 

2, 281,448 | Device for partially obstructing pipes-- 7 _| Apr. 28, 1959 

2, 328, 686 | Liquid level indicating means__- j _.-.--| Sept. 7, 1960 


(The following list was submitted by Mr. Lyons at the request 
of the chairman: ) 


PATENT EQUITY ASSOCIATION, 
New York, N. Y., May 18, 1956. 


List OF PATENT OWNERS WHO HAVE BEEN INJURED BY GOVERN MESTAL STOP ORDERS 
IssuED DuRING Wortp Wak II 


Aceco Products, Inc., 288 South Franklin Street, Allentown, Pa. 

Allen Organ Co., Macungie, Pa. 

Artwire Creations, Inc., 41 Wayne Avenue, Suffern, N. Y. 

Auel Industries, Herminie, Pa. 

Barnes Motor Developments Co., 11 Oakden Road, Muncie, Ind. 

Battle Creek Bread Wrapping Machine Co., Battle Creek, Mich. 

Battle Creek Equipment Co., Battle Creek, Mich. 

Besser Manufacturing Co., 3400 Jesse Boulevard, Alpena, Mich. 

The Birtcher Corp., 4871 Valley Boulevard, Los Angeles, Calif. 

T. G. Boldizzoni, 142 East 32d Street, New York, N. Y, 

Breese Burners, Inc., Coronado Station, Santa Fe, N. Mex. 

Butler Manufacturing Co., 13th Street and Eastern Avenue, Kansas City, Mo. 
Capson Manufacturing Co., 2565 West Fullerton Avenue, Chicago, Il. 
Chemipulp Process, Inc., Woolworth Building, Watertown, N. Y. 
Clarke Production Machine Co., 4181 West Montrose Avenue, Chicago, Il. 
Cooper Manufacturing Co., Marshalltown, Iowa. 

G. & W. H. Corson, Inc., Plymouth Meeting, Pa. 

C. Cretors & Co., 620 West Cermak Road, Chicago, Il. 

The Denison Engineering Co., Columbus, Ohio 

A. Y. Dodge Devices, Inc., 206 South Main Street, Rockford, Il. 

Dorson Corp., 605 West Washington Boulevard, Chicago, I. 

Doran Bros., Inc., Danbury, Conn. 

Electro-Voice, Inc., Buchanan, Mich. 

Filtration Engineers, Inc., 155 Oraton Street, Newark, d. 

M. P. Foy & Son, Inc., 44 Charlotte Street, Binghamton, hr os 
Freightliner Corp., 1925 Northwest Quimby Street, Portland, Oreg. 
William Fuld, Baltimore, Md. 

Gabriel Steel Co., 13700 Sherwood Street, Detroit, Mich. 

Gar-Wood Industries, Inc., Michigan Boulevard, Wayne, Mich. 

General Dairy Equipment, Inc., 2920 Talmadge Avenue SE., Minneapolis, Minn. 
Gibraltar Equipment & Mfg. Co., Alton, Il. 

Gravely Motor Plow & Cultivator Co., Dunbar, W. Va. 

J. W. Greer Co., Wilmington, Mass. 

Gruendler Crusher & Pulverizer Co., 2915-17 North Market, St. Louis, Mo. 
Hapman-Dutton Co., Kalamazoo, Mich. 

Heailth-Mor, Inc., 203 North Wabash, Chicago, I]. 

Hearthaire ¢ ‘onditioning Co., 3126 Scarborough Road, Cleveland, Ohio 
Hemphill Co., Pawtucket, R. I 

Hettrick Manufacturing Co., 1405 Summit Road, Toledo, Ohio 

Monte Huebsch, 3775 North Holton Street, Milwaukee, Wis. 

Hydro Silica Corp., Gasport, N. Y. 

Ideal Wrapping Machine Co., Middletown, N. Y. 

The Industrial Dryer Corp., Stamford, Conn. 
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BE. Ingraham Co., Bristol, Conn. 

International Paper Box Machine Co., Nashua, N. H. 

International Shoe Machine Corp., 292 Main Street, Cambridge, Mass. 

Intertype Corp., 360 Furman Street, Brooklyn, N. Y. 

Jacobsen Manufacturing Co., Larsen and Thomas Streets, Racine, Wis. 

Curt G. Joa, Inc., Sheboygan Falls, Wis. 

The Kent Co., Inc., Rome, N. Y. 

King Pneumatic Tool Co., Roberton division, 2717 North Ashinud Avenue, Chi- 
cago, Il. 

Knitting Machine & Supply Co., 248 West Broadway, New York, N. Y. 

Mr. Fred H. Knowles, 6384 West Indian School Road, Phoenix, Ariz. 

Lehigh Fan & Blower Co., 730 North 17th Street, Allentown, Pa. 

Liberty Electric Co., Inc., 1915 Madison Ave., Indianapolis, Ind. 

Martin Machine Co., Kewanee, Ll. 

Mattison Machine Works, Rockford, IIL. 

Medart Co., 3535 DeKalb Street, St. Louis, Mo. 

The Messer Co., Inc., 629 Central Avenue., Newark, N. J. 

George J. Meyer Mfg. Co., Milwaukee, Wis. 

Michaels Art Bronze Co., Inc., 231-243 Court Avenue, Covington, Ky. 

Mills Industries, Inc., 4100 Fullerton Avenue, Chicago, Il. 

Modern Equipment Co., Greensburg, Pa. 

Moist Cold Refrigerator Co., 3850 Northwest Front Avenue, Portland, Oreg. 

Mojonnier Bros., Co., 4601 West Ohio, Chicago, Ill. 

Multi-Clean Products, Inc., Ford Parkway, St. Paul, Minn. 

The Nu-Way Corp., Rock Island, Ill. 

Mr. George J. Olney, Westernville, N. Y. 

The Obsborn Mfg. Co., 5401 Hamilton Avenue, Cleveland, Ohio. 

The Paddle Tennis Co., 111 Broadway, New York, N. Y. 

Pako Corp., 1010 Lyndale Avenue North, Minneapolis, Minn. 

Patented Products Corp., Danville, Ohio 

Vhiladelphia Metal Drying Form Co., Inc., 4550 Torresdale Avenue, Philadelphia, 
Pa. 

Penn Boiler & Burner Mfg. Corp., Lancaster, Pa. 

Pierce Wrapping Machine Co., 1100 East 31st Street, LaGrange Park, Il. 

The Printing Machinery Co., 486 Commercial Square, Cincinnati, Ohio 

Race Chemical Equipment Corp., Madison, Lake County, Ohio 

Radiation Furnace Corp., Benton Harbor, Mich. 

Remler Co., Ltd., 2101 Bryant, San Francisco, Calif. 

Roberts-Gordon Appliance Corp., 44 Central Avenue, Buffalo, N. Y. 

Schonitzer Engineering Co., 1011 Power Avenue, Cleveland, Ohio 

Seully Signal Co., 174 Green Street, Melrose 76, Mass. 

Security Products Co., 2225 DeKalb Street, St. Louis, Mo. 

Servrite Manufacturing Co., 902 West Chestnut Street, Bloomington, Il. 

Sessions Clock Co., Forestville, Conn. 

Shoup Voting Machine Corp., 3208 Bergenline Avenue, Union City, N. J. 

F. L. Smithe Machine Co., 44th Street and 12th Avenue, New York 36, N. Y. 

Sohmer & Co., 31 West 57th Street, New York 19, N. Y. 

Spears-Wells Machinery Co., 1832 West Ninth Street, Oakland 20, Calif. 

L. A. Spievak Corp., 10284 Bannockbaum Drive, Los Angeles, Calif. 

Spiral Binding Co., 406 West 31st Street, New York 1, N. Y. 

S & S Corrugated Paper Machinery Co., Inc., 160 North Fourth Street, Brooklyn 
2k ie 

Stainless Metals, Inc., 19-42 42d Street, Long Island City, N. Y. 

Stokes & Smith Co., 4900 Summerdale Avenue, Philadelphia 24, Pa. 

Strombeck-Becker Manufacturing Co., 51st Street and Fourth Avenue, Moline, I. 

Sunbeam Corp., 5600 Roosevelt Road, Chicago 50, T1. 

Taplin Manufacturing Co., 19 Woodland Street, New Britain, Conn. 

Troy Sunshade Co., Grant and Scott Streets, Troy, Ohio. 

United Mattress Machinery Co., 2 Hancock Street, Quincy, Mass. 

George Washington, Jr., 9 Alvord Road, Morristown, N. J. 

Western Laundry Press Co., Post Office Box 449, Salt Lake City, Utah. 

Whitin Machine Works, Whitinsville, Mass. 

Winchell Manufacturing Co., Inc., Market and Marmaton, Fort Scott, Kans. 

Wirtz Manufacturing Co., 1105 24th Street, Port Huron, Mich. 

Woolery Machine Co., 2919 Como Avenue SE., Minneapolis, Minn. 











204 PATENT EXTENSION 


(The following reports were submitted by Mr. Lyons at the request 
of the chairman :) 
REALTY & INDUSTRIAL CorP., 
Conwent, N. J., May 23, 1956. 
PATENT EQUITY ASSOCIATION, INC., 
New York, N. Y. 

GENTLEMEN: This letter is in response to your letter of May 10, 1956, which 
was directed to members and supporters of Patent Equity Association, and which 
requested names cf patent owners and particulars to enhance your support of 
the patent extension bill, H. R. 2128. 

This report is made in the interest of my father, Mr. William S. Gubelmann, 
who holds some 31 patents, each of which was issued since 1926, and not expired 
during a part, or, as in the case of some, all of the period of World War II and/or 
the Korean conflict. 

A list of William S. Gubelmann patents, each of which was issued since 1925 
and not expired during a part or all of the period of the World War II and/or 
the Korean conflict, follows: 

















| 
Patent | Title Term of patent 
No. | | 
1, 579, 929 | Distinguishing means for keys and dials of registering machines -_______- | Apr. 6, 1926-43. 
1, 590, 024 | pene feeding and reversing mechanism for calculating and recording | June 22, 1926-43. 
| . machines. 
1, 742, 621 | Adding and recording machine. ................:----.<---.--2----2 nee Jan. 7, 1930-47. 
1, 742, 522 | ae ee eee yeeereyrs ctrirer. esti sr) ser yy lee 0. 
S-Fan wae 1. remene wnnneen Fo ae a Dates hc Do. 
1, 742, 524 Key mechanism for key controlled machines-_.._.........--..---.---- Satay Do. 
1, 742,525 | Counting mechanism for calculating and like Roel ae Do. 
1, 742, 526 | Numbering mechanism for calculating and like machines _-_----.______-__| Do. 
1, 742, 527 | Transformation mechanism for calculating machines-__..__...........-__-- Do. 
1, 742, 528 | Split calculating machine_____._...........-.--._..---- geet Se ec Z sae Do. 
1, 742, 529 | Carriage mechanism for calculating and like machines --__-_-_..-.......---- Do. 
1, 742, 530 | Nonprint mechanism for calculating and like machines. ___________.___- | Do. 
1, 742, 531 | Eliminating mechanism for calculating and like machines. ___........-__-| Do. 


1, 742, 532 | Repeating mechansim for calculating and like machines---_...-.....-_--- Do. 


1, 742, 533 | Correction mechanism for key controlled machines - vee: Do. 

1, 742, 534 | Duplicate printing mechanism for calculating and like machines.._____-_- Do. 

1, 742,535 | W ord wrtamnminay WienmNNONN 555 51 S55 act cece ee lc Cisse hac Do. 

DBiy 08) |) Coipminting mmchimd.<<-. sei hs eg Sb sd oes b st oh Ag. & 1088-48. 

ee i Rh ae lent beeen i enki a anoenee>nrhaeritver eas shin 31, 1933-50. 

1, 900, 103 |.....do __..__. pr aoe te ber tee ee CTT) Mar. 7, 1083-80. 
1, 924, 653 | UE GOL A ES Sil ld tend LL LU | Aug. 29, 1933-50. 
1, 968, 386 | Printing machine...._..................-..............-.----.-.----------| July 3l, 1934-51. 


1, 968, 387 | Power mechanism_-_-_--- 


a ak Nice el tals aie ieee Do. 
1, 971, 680 | Motor mechanism 


Aug. 28, 1934-51. 





BR, GOR, Tar 5 Ree aang sos es Nc steed seid | Apr. 30, 1935-52. 
ene Nn i ic ee ee abmadonebened Iunaldbakpeorbed ncsuabs Dec. 31, 1940-57. 
2 328, 272 |..--. __ a EE can oe seal aetna i “os Aug. 31, 1943-60. 
2. 376, 481 1 Acvounting machine.-....... 20.2... seth ote seen tuenees | May 22, 1945-62. 
ee Mesos Re Sl ea dads 28S oes cde nc le oe cbildgaddas | July 16, 1946-63. 
2, 418,027 | Printing and feeding means for cash registers. ........................--..| Mar. 25, 1947-64. 


2, 636, 401 | Automatic change-speed transmission ---.-._............---.----------- seal , Apr. 28, 1952-70. 





During World War II nearly all business-machine companies held licenses 
under these patents. Restrictive orders of the War Production Board and the 
imposition of priorities and other curtailing orders of the Government, caused a 
drastic drop in production during the war years. The production of these li- 
censees was a long time in catching up after the wartime restrictions were lifted. 
This meant that the patent owner suffered for a considerable period after the 
cessation of hostilities. 

The patent extension bill, H. R. 2128, would help the inventor to make up for 
the period during which he was deprived of the benefits of his patent. 

Very truly yours, 
WALTER S. GUBELMANN, Jr. 
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G. & W. EL. Corson, INc., 


Plymouth Meeting, P'a., June 11, 1956. 
Mr. Joun J. Lyons, 


Washington, D. C. 


Dear Mr. Lyons: On August 2, 1940, I applied for patent No. 2,309,168, “Dry 
lime hydrate and process for producing same,” and was issued a patent January 
26, 19483. This process consisted of the hydration of lime under pressure, ex- 
ploding it and collecting it. The process was termed the most revolutionary 
achievement in the history of lime and immediately several companies became 
interested in licensing under this patent. However, due to the wartime restric- 
tions on materials and labor, they could not legally proceed. 

There are now 6 plants operating in this country and 2 foreign plants and the 
product has exceptional merit. 

Therefore, due to the restrictions made by the United States Government dur- 
ing the wartime period, the use of this patent was severely curtailed. 

Very truly yours, 


Botton L. Corson, President. 


Morristown, N. J., May 14, 1956. 
PATENT EQuIty ASSOCIATION, 
New York, N. Y. 

GENTLEMEN : In reference to your letter of May 10, I wish to state my interest 
in the passage of the patent extension bill, H. R. 2128. 

On November 7, 1939, I was granted patent No. 2,179,002, method and means 
for reproducing pictures. This patent is a photoelectric device which uses 
plastic plates rather than metal to produce halftone cuts used in newspapers. 
The proof of the invention’s merit lies in the fact that there are over 1,500 small 
newspapers throughout the country using the device daily and every month new 
ones are added to the list. In the trade it is known as the Scan-O-Graver. 

On October 30, 1942, I gave an exclusive license to a corporation for the above 
patent. At that time they stated that due to the war they could not develop 
my prototype model for marketing because of Government restrictions. Late in 
1948, 10 machines were ready for field tests and it was not until 1949 that the 
first royalties were paid on leased machines. Therefore it is plain to see that I 
lost 8 years of patent life or royalty payments due to Government restrictions. 

Furthermore had the machine been developed in 1942-43 many tons of vital 
copper and zinc would have been diverted from newspapers to war needs. 
Through Government shortsightedness both the war effort and I were penalized. 

The passage of the patent extension bill, H. R. 2128, will return to the in- 
ventor his constitutional rights which were curtailed during the period of emer- 
gency. My case is clear cut and no doubt there are many more inventors in 
my position. 

Sincerely yours, 


GEORGE WASHINGTON, Jr. 


L. A. SPIEVAK CorpP., 
Los Angeles, Calif., May 16, 1956. 
Re Patent No. 2,178,580, October 31, 1939; patent No. 2,178,379, October 21, 1939. 
PATENT EQUITY ASSOCIATION, INC., 
New York, N. Y. 
(Attention: B. F. Miessner.) 
GENTLEMEN: Reference is made to your letter of May 10. Our patents are 
owned, 50 percent each, by Mr. Jack C. Stein who was in the Armed Forces 
during World War II and by Mr. Louis A. Spievak who was engaged in the 


manufacture of critical war materials for the entire war period of World 
War II. 


The extreme complexity of this invention would have made it difficult to ob- 
tain more than 4 years of patent value in any case, but with the war curtail- 


82110—56——_14 





206 PATENT EXTENSION 





ment, there now appears to be no value in patent protection unless the patent ex- 
tension law is passed. 

The patent development referred to is one of the few important develop- 
ments being wholly supported by private capital and enterprise, being in no 
way subsidized by the Government. 

Sincerely yours, 
L. A. SPIEVAK. 


SPEARS-WELLS MACHINERY Co., INC., 
Oakland, Calif., May 14, 1956. 
PATENT Equity ASSOCIATION, INC., 
New York, N. Y. 

GENTLEMEN: Referring yours 10th particularly subject the patents which we 
own and which would be affected by the patent extension bill are as follows: 

No. 1 is United States patent 1,952,452, March 27, 1934, issued to H. E. Monroe 
entitled “Means for Planing and Grading Road Surfaces.” This patent, of 
course, has expired and we were just ready when World War II came on to go 
east with the machine which has been proven out here for several years. Of 
course, the war stopped this. Since the war we have been licensing users 
throughout the United States and have one competitor who is attempting to 
follow our procedures. 

Needless to say an extension of this patent would have been very helpful 
to us. 

No. 2 is patent No. 2,244,848, June 10, 1941, H. A. Olds et al., for mechanical 
sweeper. A machine using this device had just been completed as a pilot model 
when the war came on and, of course, we had to stop. Due to other business we 
didn’t start over again until a year ago and now have another pilot model under 
test. 

On other patent which was ahead of its time and the field is just opening 
now, and frankly we are not in production nor did we ever build a machine under 
this patent, No. 2,254,463, September 2, 1941, I. M. Wells and H. A. Olds, covers 
means for constructing and reconstructing road surfaces. 

We did not attempt to market this during the war knowing that we could not 
get permission for material and as stated above, the market is just opening for 
this now. 

We trust this is the information desired, and remain, 

Yours truly, 
H. A. Oxps, Sales Manager. 


Martin P. Foy & Son, Inc., 
Binghamton, N. Y., June 1, 1956. 
PATENT Equity ASSOCIATION, INC., 
New York, N. Y. 
GENTLEMEN : In reply to your letter of May 24, the patents that we are inter- 
ested in are Knox marker patents Nos. 1,670,511 and 2,083,270. 
This is a device used for marking leather for the shoe industry. 
Brass is used in the manufacture of this marking device and it caused a hard- 
ship when the Government stopped the use of brass on most products. 
We, therefore, feel that we should have an extension of these patents for 
the number of years that was caused by this hardship. 
Very truly yours, 
Frank W. Bowtie, President. 


P. S.—Thank you notes were taken care of. We wish to advise that we sent 
letters to all the Senators listed. 





CLEVELAND, OuI0, June 9, 1956. 
Mr. JoHN J. LyYons,, 
Patent Equitable Association, 
Washington, D. C. 

Dear Mr. Lyons: My name is Estelle R. Carpenter (EB. R. Carpenter). 

I have a patent, No. 1,917,634, covering the Carpenter monolithic concrete 
floating floor and piping system, which was curtailed during the war years. 
The patent was issued during the depression under date of July 11, 1933. 

Sincerely yours, 
Mrs. E. R. CARPENTER. 
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Senator Dirksen. Is there anybody else to be heard? 

If not, that concludes the hearings on H. R. 2128. 

sp iene: on, at 1: 15 p. m., the hearing was adjourned.) 
The following was submitted for the record :) 


SHovup VoTInGc MACHINE Corp., 
Union City, N. J.. May 15, 1956. 
SENATE SUBCOMMITTEE ON PATENTS, TRADEMARKS, AND COPYRIGHTS, 
Senate Office Building, Washington 25, D. C. 

GENTLEMEN: Our company is the owner of basic patents No. 2,054,102 and 
No. 2,045,103 relating to voting machines, which patents were issued on Septem- 
ber 15, 1936; and is also the owner of a number of other patents relating to im- 
provements on voting machines, which were issued jointly to it and Bergen 
Manufacturing Co. at various times up to the years 1937 and 1938. 

Our company was formed in 1926, and it took many years of development work 
to perfect the voting machine which is now used in approximately 23 States, and 
during the years 1940 and 1941, the machine was finally marketed in substantial 
quantities. In the early part of 1942, the War Production Board specifically 
prohibited the manufacture of voting machines, and it was not until 1946 that 
the sale of machines was resumed. Since that time, there has been an active 
market for the machines and there is still a great potential for the use of voting 
machines throughout the United States. 

The effect of these wartime restrictions was the denial to our company and 
thousands of other companies of the use of patents, which had been granted, 
for a period of several years, thus reducing in effect the 17-year protection nor- 
mally accorded to a patent. All other countries, with the exception of Russia, 
which affords no patent protection, and the United States, have passed legisla- 
tion to afford some relief from this inequity. 

As you know, a similar bill to H. R. 2128 was passed by the House in 1954 
and was reported out by the Senate Judiciary Committee, but because of time 
restrictions failed of passage in the Senate. 

We respectfully request and urge your assistance to accomplish the con- 
sideration of this bill by your committee and its approval thereof. 

Respectfully yours, 
SuHoup VoTInG MACHINE Corp., 
By Max Leverton, President. 


WALTHAM, Mass., April 30, 1956. 
Hon. JoserH C. O’MAHONEY, 
Chairman, Senate Office Building, 
Washington, D. C. 


My Dear SENATOR: You have under consideration H. R. 2128: An act to 
authorize the extension of patents covering inventions whose practice was pre- 
vented or curtailed during certain emergency periods by service of the patent 
owner in the Armed Forces or by production controls. 

As an independent inventor, I am greatly interested in the passage of this 
act and I trust your committee will give it favorable consideration. I am 
pleased to enclose a statement outlining my reasons for supporting this act. 

Sincerely yours, 
Francis W. Davis. 


STATEMENT OF FRANcIS W. Davis, WALTHAM, MAss. 


It is the purpose of this statement to support H. R. 2128 and to comment 
briefly on some of the arguments offered by the Committee on the Judiciary in 
Report No. 1297. 

A United States Letters Patent is granted for the term of 17 years. “The 
Government, in exchange for the disclosure of inventions and their dedication by 
the owner to the public, solemnly undertakes to secure to inventors exclusive 
rights to the use of their inventions for a period of 17 years.” However, due 
to wartime restrictions and controls the inventor, through no fault of his own, 
is prevented from realizing any commercial benefits from his invention. 

As an individual inventor, I own and control a number of United States and 
foreign patents. Prior to World War ITI some of these patents, covering a device 
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for use on automobiles, were licensed to one of the large automotive companies. 

After considerable research and development work the device was in use ex- 
perimentally by one of the large auto manufacturers. This development termi- 
nated as of December 7, 1941, due to Government restrictions on the manufacture 
of automobiles. With the lifting of the restrictions, September 2, 1945, efforts 
were made to resume the development work. 

However, due to market conditions rélating to the sale of automobiles, the 
manufacturer was reluctant to resume the development work in question. The 
market was referred to as a “Seller’s market,” and the manufacturers were not 
particularly interested in offering new products. This condition existed for 
several years after the lifting of restrictions. In 1951, one of the automobile 
manufacturers offered the device as an extra cost item. Several other companies 
followed in 1951 with a similar announcement. Some of the designs were iden- 
tical copies of the experimental equipment used prior to December 9, 1941. Thus 
approximately 10 years elapsed between the initial Government restriction and 
the first commercial application. 

While the Government restrictions in this case, together with the economic 
conditions in the ensuing years, resulted in a loss of approximately 10 years of 
patent life, only the period from December 7, 1941, to September 2, 1945, would 
be available for patent extension under terms of H. R. 2128. 

In my opinion as an individual inventor, and following considerable experi- 
ence with patents, only a very small percentage of patents are commercially 
successful. Furthermore, if H. R. 2128 is passed, the number of individuals seek- 
ing aid will be few indeed. For example, I own upward of 20 United States 
patents that were in effect during the period (December 7 1941, to September 
2, 1945). In my case I am interested in securing the benefits of H. R. 2128 for 
only one patent, issued in 1940, I believe this is a typical example of what will 
occur with the passage of this act. If this is true, then the administration of this 
act will not be costly or burdensome. 

The principles involved in wartime extension of patents have been recognized 
in the legislation for extension of the terms of patents held by veterans of 
World War II (act of June 30, 1950, Public Law 598, Sist Cong.). That act 
was subsequently broadened to include the condition where either the veteran 
alone or he and his spouse owned the patent (act of July 1, 1952, Public Law 
437, 82d Cong.). There is no good reason for excluding the civilian inventor 
from a similar extension of patent rights as determined under H. R. 2128. 

I earnestly request your support for this act. 


SMALL BUSINESS ADMINISTRATION, 
Washington, D. C., June 26, 1956. 
Hon. Josern C. O’MAHONEY, 
icting Chairman, Subcommittee on Antitrust and Monopoly Patents, Trade- 
marks, and Copyrights, Committee on the Judiciary, United States 
Senate, Washington, D. C. 

DeEAR SENATOR O’MAHONEY: Pursuant to the suggestion of Mr. Green of your 
staff, we are submitting herewith for your information the views of the Small 
Business Administration concerning the proposed bill, H. R. 2128, authorizing 
extension of patents covering inventions whose practice was prevented or cur- 
tailed during certain emergency periods by service of the patent owner in the 
Armed Forces or by production controls. 

The proposed bill would permit patent owners to file for an extension of the 
terms of a patent if one of the following three conditions were met: First, if the 
patent owner or his wife served in the Armed Forces and this service prevented 
or curtailed the use or exploitation of the patent; second, the normal use or 
development of the patented invention was prevented or substantially curtailed 
by a Government order limiting production of the article; and, third, a license 
wus granted to the United States for the purpose of promoting any program for 
national defense since September 1, 1939, free of royalty or for a nominal royalty. 

Under the proposed legislation, the Commissioner of Patents is authorized to 
grant extensions of such patents upon a finding after appropriate hearing, that 
the patent should be extended in accordance with this act. 

All the comments received by the Small Business Administration on the pro- 
posed legislation have been in favor of its passage. It would appear that to 
the extent that any small business’ continued existence is dependent on the exten- 
sion of its patents under this legislation, such concerns will, of course, benefit. 
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It does not seem that this obvious benefit to the small-business segment of the 
economy will be outweighed by a similar extension of some patents owned by 
the larger concerns. In our opinion, the converse is true. The strength and 
continued existence of many smaller businesses may depend on the validity and 
duration of the patents under which they operate; but we do not find a similar 
dependence in the case of the larger and consequently financially stronger and 
more diversified companies. 

It seems unlikely that the competitive position of the smaller concerns will 
be strengthened by the expiration of patents held by their larger competitors. 
It is, however, clear that the untimely expiration of the small-business patent 
may be a serious blow to its competitive existence. For this reason, the Small 
Business Administration favors the enactment of this legislation. 

We are cognizant of the fact that the legislation in question may be character- 
ized as bestowing benefits on selected individuals or corporations and that the 
Bureau of the Budget is opposed to such legislation. However, we believe that 
enactment of this bill will tend to aid and strengthen small business and, accord- 
ingly, we support this legislation. 

At the request of the Bureau of the Budget we are attaching for your informa- 
tion a copy of a letter of June 18, 1956, to this agency setting forth the views of 
the Bureau on H. R. 2128. 

Sincerely yours, 
WENDELL B. BARNES, Administrator. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., June 18, 1956. 
Hon. WENDELL B. BARNES, 
Administrator, Small Business Administration, 
Washington, D. C. 
(Attention: Mr. L. D. Gilbertson. ) 

My Dear Mr. Barnes: This will acknowledge the receipt of Mr. McCallum’s 
letter of June 11, 1956, transmitting copies of the report that the Small Busi- 
ness Administration proposes to present to the Senate Subcommittee on Anti- 
trust and Monopoly of the Committee on the Judiciary with respect to H. R. 2128, 
a bill to authorize the extension of patents covering inventions whose practice 
was prevented or curtailed during certain emergency periods by service of the 
patent owner in the Armed Forces or by production controls. 

In reply, you are advised that while there is no objection to the submission 
of such report as you may deem appropriate, the Bureau of the Budget is opposed 
in principle to using exceptions to the patent system as a method of bestowing 
benefits on selected individuals or corporations. Benetits under this bill would 
have little, if any, relation to the injury sustained by the patentee; persons 
reasonably relying on the terms of a patent might be damaged; administration 
of the exceptions would present difficulties and may require increased funds 
for the Patent Office; and extension of patents whose practice was curtailed by 
production controls would so widen the area of exceptions as to serve as an 
important precedent for additional exceptions in the future. A great many 
people were unable to fully exploit their profession or property as a result of 
production controls. Enactment of this bill would bestow benefits on a very 
small group of them even though there seems to be no convincing evidence that 
this group has a specially meritorious claim. 

Sincerely yours, 
Rocer W. Jones, 
Assistant Director for Legislative Reference. 


PORTLAND, OreEG., June 7, 1956. 
Senator JosepyH C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks and Copyrights, 
United States Senate, Washington, D. C. 


My Dear SenaToR O’MAHONEY: I enclose a proposed amendment to H. R. 
2128 and statement in support thereof. I understand that the Subcommittee 
of the Judiciary of which you are a member will hold a hearing on this bill 
in the near future and I hope that you will be favorably disposed to the amend- 
ment. 
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This amendment is believed to rectify an omission from present bill H. R. 
2128, namely, inventors whose patents were seized by the Government during 
the last war where title was subsequentiy returned to ithe inventors. The amend- 
ment is in accord with the spirit and purpose of the bill which is to make whole 
those inventors whose exploitation of patents were interfered with by Govern- 
ment wartime activity. } 

It is unfortunate that the proposed amendiment was not presented to the 
House committee which considered the bill; however, I trust that it is not too 
late to correct the omission at this time. 

I would be very happy to appear and testify before the committee in support 
of the proposed amendment and would appreciate hearing from you whether 
or not this would be possible. 

Respectfully yours, 
Henry A. Carey, Jr. 


PROPOSED AMENDMENTS TO H. R. 2128 


In the preface delete the period and add: “or by Government seizure.” 

Section (3) page 3, line 10, after the semicolon add the following words: “or 
the patent shall have been seized by the Office of Alien Property and the legal title 
thereto returned to the inventor.” 

Section (b) (4) page 4 add a new paragraph as follows: 

“(4) In cases where the only grounds for extension are those described in 
subsection (a) (4), the further term shall equal the period from seizure to re- 
turn of the legal title.” 

Section (b) (4) page 4 change to section (b) (5). 


STATEMENT OF PROPOSED AMENDMENT TO H. R. 2128 


The purpose of H. R. 2128 is to extend the life of certain patents to insure the 
inventors the use of their patents for the normal 17-year period. In its present 
form the bill provides for relief to inventors who were (1) in the Armed Forces, 
or (2) deprived of the complete enjoyment of their patents because of wartime 
production controls. The proposed amendment is designed to grant relief to 
inventors who were completely barred from exploiting their patents by reason 
of governmental seizure of title during the emergency period, which seizure was 
followed at a later date by return of legal title. 

An outstanding example of a class of patents left out of H. R. 2128 is United 
States patent No. 2,205,854 entitled “Method for Manufacturing Titanium and 
Alloys Thereof,” issued to William J. Kroll on June 25, 1940. Dr. Kroll’s inven- 
tion covers the accepted commercial process for producing titanium sponge and 
has been recognized as one of the most significant metallurgical inventions of 
our times. 

Titanium metal is vital to the national defense and the important role it has 
played in the preparedness program of our country is a matter of record. (See 
hearings before the Senate Subcommittee on Minerals, Materials and Fuels 
Economics of the Committee on Interior and Insular Affairs, U. S. Senate, 
83d Cong.) 

Dr. Kroll, a former citizen of Luxembourg, was forced to flee his country to 
escape the invading Nazis, and came to the United States in 1940. Thereafter 
he became a United States citizen. 

At the time the United States entered the war the Government seized Dr. 
Kroll’s titanium patent, basing its seizure on the interest of Siemens and Halske 

(a German corporation) which had acquired an interest in the patent by assist- 
ing in the financing of research leading to the titanium invention. Finally, in 
July 1952, after prolonged litigation, Dr. Kroll succeeded in having legal title 
to the patent returned to him. The decree of the court determined that the 
United States Government (Office of Alien Property) had succeeded to certain 
rights including the right to one-half of any royalties paid on the patent. There- 
fore, in the case of this particular patent, the Government will partiicpate to 
the extent of one-half of the royalties paid under an extension of Dr. Kroll’s 
titanium patent. 

As a result of the Government seizure of his patent Dr. Kroll was deprived 
of the opportunity to exploit this patent for almost 10 years. His hands were 
completely tied by the Government seizure as he could not license, sell, or other- 
wise obtain revenue from this valuable patent. 

The purpose of H. R. 2128 is to give relief to inventors who were deprived of 
the right to enjoy the fruits of their patents because of governmental inter- 
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ference caused by wartime and national defense conditions. Of such inventors 
few have made more significant contributions to national security than Dr. Wil- 
liam J. Kroll, who has been honored by the scientific world for his invention of the 
“Kroll process” for producing titanium (1954 Douglas Medal of the American 
Institute of Mining and Metallurgical Engineers; Francis J. Clamer Medal of 
the Franklin Institute of Philadelphia). 

To recapitulate: the proposed amendment will include that class of inventors 
who were most directly affected by wartime abrogation of patent rights. 

Typical among them is Dr. William J. Kroll, a distinguished scientist, who 
obtained in 1940 a United States patent on a valuable invention which has 
been of tremendous assistance in the national defense of our country. Because 
of the war and seizure of the patent by the Government this man was prevented 
from exploiting his patent until 1952. This means that out of the 17-year 
period of the patent he was deprived of use of his patent by Government seizure 
for almost 10 years. Dr. Kroll and those similarly situated are entitled to an 
extension of the life of their patents for periods equaling those during which 
they were under Government seizure. 


——ooe 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. O., July 5, 1956. 
Hon. JAMES QO. EASTLAND, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DeEaR SENATOR: Your attention is invited to the bill (H. R. 2128) to authorize 
the extension of patents covering inventions whose practice was prevented or 
curtailed during certain emergency periods by service of the patent owner in 
the Armed Forces or by production controls, which passed the House of Rep- 
resentatives on March 7, 1956, and was subsequently referred to your commit- 
tee for consideration. 

The bill would authorize the extension of the terms of certain patents, the 
normal use, exploitation promotion or development of which was prevented 
or substantially curtailed either because of service of the owner in the Armed 
Forces, or because of the grant of royalty free licenses to the United States, or 
because of an order by an agency of the Government which limited or prohibited 
production. The owner of such patents would be permitted to file an applica- 
tion with the Commissioner of Patents who would take action either granting or 
refusing the requested extension. Appeal processes would be provided to the 
United States Court of Customs and Patent Appeals or the District Court for the 
District of Columbia in the event any applicant is dissatisfied with the decision 
of the Commissioner. 

The bill would benefit only some of a group of manufacturers who were pro- 
hibited from producing similar articles. Many groups, other than patentees, 
can claim an injury to their business due to the war and to war orders. Further- 
more, many of the patents that might be extended have expired. The extension 
and subsequent revival of these expired patents would create inequity in their 
effect upon investments, commitments and plans made in reliance on the normal 
expiration of patents. The bill would create uncertainty as to the expiration 
date of all patents. Persons and corporations who have made plans and prepa- 
rations to begin manufacture of a patented item when the patent therefor ex- 
pires should, except in extraordinary cases, be secure in the knowledge that the 
patent will expire in accordance with the terms and not be extended or revived 
for an indeterminate period. 

It is the view of the Department that the present statutory provision for the 
granting of patent monopolies for 17 years constitutes a fair and reasonable 
enactment under article I, section 8 of the Constitution, and that extension of 
patents as contemplated by the bill is unwarranted. 

The Department of Justice is opposed to the enactment of this bill. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 
Wru1iAmM P. RoceErs, 
Deputy Attorney General. 
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AMERICAN PATENT LAW ASSOCIATION, 
Washington, D. C., July 16, 1956. 
Subject: In opposition to H. R. 2128 and S. 116, patent extension. 


Hon. JAMES O. EASTLAND, 
United States Senate, Washington, D. C. 


DesrR SENATOR EASTLAND: This association is a national organization, founded 
in 1897, and having a present membership of 2,000 lawyers specializing in pat- 
ent practice. We represent patent owners and because we do it might be thought 
that we would favor patent extension generally. But we are opposed to it 
because we feel that it is contrary to the welfare of the patent system, with 
which we are vitally concerned. 

We are firmly opposed in principle to the extension of the terms of patents 
where the normal use, exploitation, promotion or development of the invention 
Was prevented or curtailed by shortages of materials, Government regulations, 
or the like resulting from the existence of a state of war or national emergency. 

In our judgment this would constitute class legislation without any real 
justification. : 

The wartime controls in question were not controls especially directed toward 
patents or patent owners, but were controls on production and materials which 
affected patent owners no differently from many other enterprises not involving 
patents. The right to manufacture, use, or sell an invention is not a right 
obtained by a patent, as a patent grants only the right to exclude others from 
the use of the invention. Any wartime curtailment of the right to manufacture, 
use, or sell an invention was not a curtailment of a right obtained by a patent. 
To the extent that such curtailment shortened the period that a patentee might 
enjoy and profit from his monopoly, his loss was no different in kind or degree 
from countless other similar losses suffered by many nonpatent owners during 
the war. There is no reason that the purchasing public, and it is they and not 
the Government who would pay for the proposed extension, should reimburse 
patent owners any more than others who suffered similar losses. 

We also oppose the ground of extension that the owners of patents granted 
royalty-free licenses to the United States during wartime and, therefore, received 
less reward for governmental use of their inventions than might otherwise have 
been the case. Many patentees during the war, for patriotic or other reasons, 
granted royalty-free licenses to the Government. In many cases the patentees 
were given production orders to the extent of their capacity to produce and the 
licenses were desired by the Government for freedom to obtain secondary sources 
of supply without patent liability. In all cases the patents remained in force 
against the public insofar as production other than for the Government was 
concerned so that the general public was not relieved from liability for infringe- 
ment of such licensed patents. ’ 

To extend the term of any patent on this ground as now proposed would 
result in extending the term of potential liability for infringement by the public 
for an additional period, whereas the public has never been relieved of that 
liability for a commensurate period. 

This association opposes class legislation directed to patents because it be- 
lieves there is strength in that position as a fundamental policy to avoid un- 
warranted attacks on the patent system. We realize that some patent owners 
would like to extend their patents at the expense of the particular segment of 
industry which would be affected by the extension. But as a matter of overall 
policy, we have consistently opposed such class legislation and we respectfully 
urge that this bill be defeated. 

Respectfully submitted. 
RicHarp WHITING, 
Chairman, Committee on Patent Legislation. 


WASHINGTON, D. C., June 12, 1956. 
Re H. R. 2128. 


CHAIRMAN, 
Subcommittee on Patents, Trademarks and Copyrights, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Sm: In your deliberations on the above-identified bill relating to the extension 
of the life of certain patents, it is requested that you consider the following 
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resolution adopted by the house of delegates of the American Bar Association 
meeting in February 1944 and which still stands as the official position of the 
ABA: 

“The association disapproves in principle 8. 800 and S. 1012 providing for the 
extension of the life of patents whose substantial use or prospective use was 
prevented by shortages of materials, labor or transportation caused by war.” 

Very truly yours, 
JaMES E. TooMey, 
Chairman of Committee on Legislation, Patent, Trademark and Copy- 
right Section, American Bar Association. 


THE DAYTON PATENT LAW ASSOCIATION, 
Dayton, Ohio, June 6, 1956. 
Hon. Joseru C. O’MAHONEY, 


Senate Office Building, Washington 25, D. C. 


My Dear Mr. O’Manoney: I understand that the Senate Subcommittee on 
Patents, Trademarks, and Copyrights is now considering H. R. 2128 pertaining to 
the extension of patents. 

The members of the Dayton Patent Law Association are definitely opposed to 
such legislation, having previously gone on record by passing the following reso- 
lution with a unanimous vote: 

“The Dayton Patent Law Association is opposed to legislation extending the 
the term of patents. There is no sound reason for treating patent owners as a 
special class to be protected against certain hardships to which owners of other 
property are subjected and for which they have no protection. The public, as the 
ultimate beneficiary of the patent system, has a special interest in utilizing 
benefits of a patent teaching upon the termination of the normal 17-year period 
of the life of the patent.” 

The Dayton Patent Law Association would appreciate that earnest and serious 
thought be given to the unanimous thinking of the members of the association. 

Respectfully, 
HERMAN QO. BAUERMEISTER, 
Secretary. 


THE PATENT LAW ASSOCIATION OF CHICAGO, 
June 5, 1956. 
Re patent extension bills H. R. 2128, H. R. 8534, and S. 3279 
SENATE COMMITTEE ON THE JUDICIARY, 

Senate Office Building, Washington, D. C. 


GENTLEMEN: The board of managers of this association, after full considera- 
tion, unanimously voted disapproval of these bills at its meeting of June 1, 1956. 

A detailed report in opposition to H. R. 2128 was transmitted to the committee 
under date of March 4, 1955, and this report was reaffirmed by our board of 
managers at its recent meeting. 

The following is quoted from the H. R. 8534 report of our legislative committee 
which was approved by our board of managers: 

“The committee, after careful consideration, is unanimously opposed to H. R. 
8534 because it feels that this bill constitutes another attempt to enact legislation 
to extend the statutory 17-year term of a group or class of patents without con- 
sideration by Congress of each separate situation as presently contemplated by 
law. This bill is highly undesirable for the further reason that it attempts to give 
an unwarranted delegation of legislative power to the Commissioner of Patents, 
by giving him the necessary power to extend the term of any patent coming within 
the scope of the bill. Lastly the bill should be objected to in that it represents 
class legislation which, of course, is unwarranted.” 

The legislative committee and board of managers urges that the individual 
patent extension bill (S. 3279) be disapproved on principle. 

It is hoped that the committee will give its usual thoughtful consideration to 
the above recommendations which have resulted from our detailed study of the 
several bills. 

Respectfully submitted. 


Epwarp U. DirHmaAr, Secretary. 
x 








